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§ 221:153. Board of directors corporate governance guidelines—Master form with practice notes 

 
The Board of Directors of [name of corporation] (“Company”) is elected by the stockholders to govern the 

affairs of the Company. The Board selects the senior management team, which is charged with the conduct of 

the Company’s business. Having selected the senior management team, the Board acts as an advisor to senior 

management and monitors its performance. It reviews the Company’s strategies, financial objectives and 

operating plans. The Board also plans for management succession of the Chief Executive Officer, as well as 

other senior management positions. 

  

To help discharge its responsibilities, the Board of Directors has adopted the following guidelines on sig-

nificant corporate governance issues. 

  

I.  Size, Composition, and Independence of the Board 

 

A.  Size of the Board 

 

The Board presently has [number of members] members. The Board periodically reviews the size of the 

Board and determines whether any changes are appropriate, although it is the sense of the Board that a board 

of [number of members] to [number of members] members is about right. However, the Board would be 

willing to increase the size of the Board in order to accommodate the availability of an outstanding candidate. 

  

B.  Membership Qualifications and Board Balance 

 

The Board, with input from the Committee on Directors and Governance, is responsible for periodically 

determining the appropriate skills, perspectives, experiences, and characteristics required of Board candi-

dates, taking into account the Company’s needs and current make-up of the Board. This assessment should 

include knowledge, experience, and skills in areas critical to understanding the Company and its business; 
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personal characteristics, such as integrity and judgment; and candidates’ commitments to the boards of other 

publicly-held companies. Each Board member is expected to ensure that other existing and planned future 

commitments do not materially interfere with the member’s service as a Director and that he or she devotes 

the time necessary to discharge his or her duties as a Director. 

  

The Committee on Directors and Governance is responsible for periodically reviewing and modifying, as 

appropriate, these qualification guidelines. The Board believes the qualification guidelines included as Ex-

hibit A are currently appropriate, but it may change these guidelines as the Company’s and Board’s needs 

warrant. 

  

C.  Director Selection 

 

The Board is responsible for selecting its members and nominating them for election by the stockholders and 

for filling vacancies on the Board. The Committee on Directors and Governance will recommend to the 

Board nominees for election, including, as appropriate, incumbent Directors for re-election. In selecting 

individuals for nomination, the Committee will seek the input of the Chairperson of the Board and Chief 

Executive Officer and will evaluate candidates using the qualification guidelines included as Exhibit [des-

ignation of exhibit], as they may be supplemented by the Committee on Directors and Governance. Once a 

candidate is selected to join the Board, the Chairperson of the Board and/or the Chair of the Committee on 

Directors and Governance will extend the invitation to join the Board on the Board’s behalf. 

  

D.  Majority of Independent Directors 

 

As a matter of policy, the Board believes that a substantial majority of the Directors should be independent. 

The Board adopts the definition of independence described in Exhibit [designation of exhibit] to these 

Guidelines. The Board may amend this definition in the future; if it does, it will disclose the revised defini-

tion. On an annual basis, with input and a recommendation from the Committee on Directors and Govern-

ance, the Board will determine whether each outside Director meets the definition of independence and will 

disclose its determination. Currently, the Board believes there is no relationship between any outside Director 

and the Company that would be construed in any way to compromise any outside Director being considered 

independent. 

  

E.  Term Limits 

 

The Board does not believe it should establish term limits. While term limits could help ensure fresh ideas, 

they also would force the Board to lose the contributions of Directors who have developed an insight into the 

Company. This insight and continuity of Directors is an advantage, not a disadvantage. As an alternative to 

term limits, the Committee on Directors and Governance will review a Director’s continuation on the Board 

whenever the Director experiences a change in professional responsibilities, as a way to assure that the Di-

rector’s skills and experience continue to match the needs of the Board. In addition, in connection with 

nomination of the slate of Directors that the Board proposes for election by stockholders each year, the 

Committee on Directors and Governance will consider re-nominated Directors’ continuation on the Board 

and take steps as may be appropriate to ensure that the Board maintains an openness to new ideas. An indi-

vidual Director’s re-nomination is dependent upon a performance assessment and suitability review con-

ducted by the Committee on Directors and Governance. The performance assessment will take into account 

the Director’s participation in and contribution to the activities of the Board. 

  

F.  Retirement Age 

 

The Board believes that Directors should retire from the Board at the first annual meeting following their 

70th birthday. 

  

G.  Change in Professional Responsibilities 

 

It is the view of the Board that each Director who experiences a change in his or her business or professional 

affiliation or responsibilities should bring this change to the attention of the Board and should offer to resign. 
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The Board does not believe that each Director who retires or has a change in position or responsibilities 

should necessarily leave the Board. The Committee on Directors and Governance will, however, review the 

continued appropriateness of Board membership under these circumstances and make a recommendation to 

the Board. 

  

This same guideline applies to any inside Directors, including the Chief Executive Officer of the Company, 

in the event he or she no longer serves in that position. A former Chief Executive Officer serving on the 

Board will be considered an inside Director. 

  

H.  Conflicts of Interest 

 

The Board determines on a case-by-case basis whether a conflict of interest exists. Each Director will advise 

the Board of any situation that could potentially be a conflict of interest and will not vote on an issue in which 

he or she has an interest. 

  

II.  Selection of Board Leadership 

 

The Board may select, as it deems best for the Company, the Chairperson of the Board. The Board therefore 

does not have a guideline on whether the role of the Chairperson of the Board should be held by a nonem-

ployee Director. 

  

III.  Board Roles and Responsibilities 

 

A.  Authorization Guidelines 

 

Consistent with the Board’s power to delegate to management the day-to-day operations of the Company’s 

business, the Board believes that the allocation of responsibilities and authority currently in place is appro-

priate, although the Board may alter the authorizations in the future. 

  

B.  Assessing the Board’s Performance 

 

The Board believes that annual evaluations of the overall performance of the Board should be conducted. 

This is best accomplished, in the Board’s view, by the entire Board under the leadership of the Chair of the 

Committee on Directors and Governance. The Committee on Directors and Governance, with input from the 

other Directors, is responsible for determining the performance criteria and process to be used for the eval-

uation and for conducting the evaluation. The purpose of these evaluations is to enhance the effectiveness of 

the Board as a whole. Additionally, each Committee of the Board will conduct an annual evaluation of its 

performance and report the results of the evaluation to the Chair of the Committee on Directors and Gov-

ernance. 

  

The performance of individual Directors will be assessed by the Committee on Directors and Governance 

when a Director is being considered for re-nomination and when a Director offers to resign due to a change in 

professional responsibilities. The Committee on Directors will choose the method and criteria for these 

assessments. If, at any time, the Board determines that an individual Director is not meeting the established 

performance standards and qualification guidelines, or his or her actions reflect poorly upon the Board and 

the Company, the Board may request the resignation of the nonperforming Director. 

  

C.  Oversight of Management Evaluation 

 

The Compensation Committee will have oversight of the performance evaluations of the Company’s exec-

utive officers, including the Chief Executive Officer. 

  

D.  Evaluating the CEO’s Performance 

 

The Board will review the performance of the Chief Executive Officer at least annually. This evaluation will 

be conducted by the Compensation Committee, under the leadership of the Committee Chair. The evaluation 
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criteria and the results of the evaluation will be discussed by the Committee with the entire Board in an 

executive session without the presence of any inside Directors. The Board will consider whether the Chief 

Executive Officer is providing the best leadership for the Company in the long- and short-term. The results of 

the review and evaluation will be communicated to the Chief Executive Officer by the Chair of the Com-

pensation Committee. The Board, in its discretion, may conduct this evaluation in conjunction with the 

Compensation Committee’s annual review and setting of the Chief Executive Officer’s compensation. The 

Compensation Committee will use the evaluation results in establishing compensation of the Chief Executive 

Officer, with a portion of his or her compensation to be tied to performance. 

  

E.  Succession Planning and Leadership Development 

 

Each year, the Chief Executive Officer will report to the Compensation Committee on succession planning 

and his or her recommendation as to a potential successor, along with a review of any development plans 

recommended for such individuals. The Committee will make an annual report to the Board on succession 

planning, and the Board will work with the Committee to nominate and evaluate potential successors to the 

Chief Executive Officer. When the Compensation Committee and the Board review management succession 

plans for the Chief Executive Officer, they will consider succession in the event of an emergency or retire-

ment of the Chief Executive Officer. In addition, the Compensation Committee, with input from the Chief 

Executive Officer and other members of management as appropriate, will review annually the Company’s 

program for management development and succession planning for executive officers other than the Chief 

Executive Officer. The Board will also review succession candidates for executive officers other than the 

Chief Executive Officer and other senior managers as it deems appropriate. 

  

F.  Strategic and Operating Plans 

 

At least once a year, the Board will review the Company’s strategy and operating plans and provide input to 

management. The review of the Company’s strategic plan ordinarily will occur at the Board’s September 

meeting, and the review of the Company’s financial and capital plans ordinarily will take place at the January 

meeting. The Board will regularly monitor the Company’s performance with respect to these plans. 

  

G.  Board Interaction with Investors, Press and Customers 

 

The Board believes that management generally should speak for the Company. Individual Directors may, 

from time to time, meet or otherwise communicate with various constituencies that are involved with the 

Company, but it is expected that Directors would do this with the knowledge of the management and, absent 

unusual circumstances or as contemplated by Committee charters, only at the request of management. 

  

IV.  Director Compensation and Stock Ownership 

 

A.  Compensation Philosophy 

 

The Board believes that only cash and equity compensation should be provided to nonemployee Directors 

and that at least fifty percent of a Director’s total compensation should be provided in equity, e.g., stock 

options, stock grants or other awards of stock or stock units. Further, the Board believes that the different 

components of Director compensation should be disclosed in the Company’s annual proxy statement. The 

Committee on Directors and Governance will periodically review the principles for director compensation. 

  

B.  Setting of Compensation 

 

The Committee on Directors and Governance will annually review market data for Director compensation to 

ensure that the compensation is reasonable and competitive in relation to other similar companies. The 

Committee should recommend to the full Board whether any changes in the compensation package are de-

sirable, with the full Board to discuss and approve any recommendations. The Committee will take into 

consideration that Directors’ independence may be jeopardized if director compensation and perquisites 

exceed customary levels or if Directors receive indirect compensation. 

  



Westlaw. © 2018 Thomson Reuters. No Claim to Orig. U.S. Govt. Works Page 5 
 

C.  Stock Ownership 

 

Each Director should hold at least $[dollar amount] in stock within three years after he or she is first elected 

to the Board. Stock or stock units beneficially owned by the Director, for which beneficial ownership is not 

disclaimed, including stock or stock units held in a deferral account, should be taken into account. However, 

for this purpose, the Board does not believe it appropriate to consider stock options granted to Directors by 

the Company. 

  

V.  Director Development 

 

A.  New Director Orientation 

 

The Company has an orientation process for new Directors that includes background material, visits to 

Company facilities, and meetings with senior management to familiarize the Directors with the Company’s 

strategic and operating plans, key issues, corporate governance, Code of Conduct, and the senior manage-

ment team. All other Directors are invited to attend any orientation program. In addition, new members to a 

Committee will be provided information relevant to the Committee and its roles and responsibilities. 

  

B.  Continuing Director Education 

 

The Board believes it is appropriate for Directors, at their discretion, to have access to educational programs 

related to their duties as Directors on an ongoing basis to enable them to better perform their duties and to 

recognize and deal appropriately with issues that arise. The Company will provide appropriate funding for 

these programs. In addition, Directors will receive periodic reviews of the Company’s business and visit 

Company facilities as part of their ongoing review of the Company and its operations. 

  

VI.  Meetings 

 

A.  Preparation and Attendance 

 

Directors are expected to attend Board meetings and meetings of Committees on which they serve, and to 

spend the time needed as necessary to prepare for such meetings and to properly discharge their responsi-

bilities. 

  

B.  Frequency and Length of Meetings 

 

The Board, at the beginning of each year, will determine the frequency of meetings, taking into consideration 

the recommendations of management and Board members. The Board believes that five to six regular 

meetings a year are appropriate, however, the Board and each Committee will meet as frequently as needed 

for the Directors to properly discharge their responsibilities. The Chairperson of the Board will determine the 

place, time, and length of meetings and may, depending upon the circumstances, call additional Board 

meetings. 

  

C.  Meeting Agenda 

 

The Chairperson of the Board, in consultation with the Chief Executive Officer (if not also the Chairperson) 

will annually prepare a master agenda. The master agenda will set forth a general agenda of items to be 

considered by the Board at each of its specified meetings during the year (to the extent this can be foreseen) 

and will be provided to the entire Board. Thereafter, the Chairperson of the Board will establish the agenda 

for each Board meeting, with each Director being free to suggest items for inclusion on the agenda as well as 

raise at any Board meeting subjects that are not specifically on the agenda for that meeting. 

  

D.  Meeting Materials 

 

Meeting materials, including presentations on specific subjects, will be sent to the Directors in advance, 

except where the subject matter is too sensitive to be put on paper. The meeting materials should be as brief as 
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possible while still providing the necessary information. Where feasible, the materials will be mailed one 

week in advance, so as to give the Directors a weekend over which to review the materials. 

  

E.  Attendance of Non-directors at Meetings 

 

Non-directors will attend each meeting at the invitation of the Chairperson of the Board. It is anticipated that 

the Chief Financial Officer, the Secretary, and Chief Operating Officer, if any, of the Company will attend 

each meeting, except for that portion of the meeting held in executive session. The Board encourages the 

Chief Executive Officer to bring managers into Board meetings who can provide additional insight into items 

being discussed or who have future potential that the Chief Executive Officer believes should be given ex-

posure to the Board. 

  

F.  Board Access to Senior Management and Information 

 

Directors have full and free access to the Company’s management and external advisors, and the Board meets 

regularly with senior management. Any meetings or contacts that a Director wishes to initiate may be ar-

ranged through the Chief Executive Officer or the Secretary or directly by the Director. The Directors will 

use their judgment to ensure that any such contact is not disruptive to the Company’s business operations and 

will, to the extent not inappropriate, copy the Chief Executive Officer on any written communications be-

tween a Director and an officer or employee of the Company. 

  

G.  Board Access to Independent Advisors 

 

The Board and each Committee has the power to hire, at its discretion, independent legal, financial or other 

advisors as they may deem necessary to support it in fulfilling its responsibilities, without consulting with or 

obtaining the approval of any officer of the Company in advance. 

  

H.  Executive Sessions 

 

The Board will conduct an executive session of only independent Directors at each regularly scheduled 

Board meeting, with one meeting dedicated to the evaluation of the Chief Executive Officer. Independent 

Directors may hold additional executive sessions from time to time, with or without the Chief Executive 

Officer and Chairperson of the Board present, as desired. The format of these meetings will include a dis-

cussion afterwards by the presiding Director of the executive session with the Chief Executive Officer and 

Chairperson. Each year the Board, based on the recommendation of the Committee on Directors and Gov-

ernance, will determine who will preside at the executive sessions of independent Directors. The Board will 

communicate to stockholders, via the proxy statement, as to whom the presiding Director will be for the year. 

  

VII.  Committees 

 

A.  Number of Committees 

 

Currently there are four Committees: Executive, Audit, Compensation, and Committee on Directors and 

Governance. The Board believes the current committee structure is appropriate. From time to time, de-

pending upon the circumstances, the Board may form a new Committee or disband a current Committee. 

  

B.  Assignment of Committee Members 

 

The Board appoints members of the Committees on an annual basis. The Committee on Directors and 

Governance, with consideration of the desires of individual Directors and input from the Chief Executive 

Officer and Chairperson of the Board, will recommend to the Board the assignment of Directors to various 

Committees. Vacancies in the Committees will be filled by the Board, upon the recommendation of the 

Committee on Directors and Governance, with input from the Chief Executive Officer and Chairperson of the 

Board. In making assignments to the Committees, only independent Directors may serve on the Audit 

Committee, the Compensation Committee, or the Committee on Directors and Governance, and at least one 

member of the Audit Committee must have accounting or financial management experience, as defined by 
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the U.S. Securities and Exchange Commission rules or as required under applicable New York Stock Ex-

change listing requirements. Additionally, a member of the Audit Committee may not sit on more than two 

other Audit Committees of other public companies, unless the Board determines that such commitments 

would not impair his or her effective service to the Company. 

  

The Committee on Directors and Governance and the Board will take into account tenure on a Committee 

and give consideration to rotating committee members periodically, but the Board does not feel that rotation 

should be mandated as a policy. 

  

C.  Committee Charters and Authority 

 

Each Committee has approved a written charter, which has also been approved by the Board. The charter may 

delegate, as appropriate, certain responsibilities to the Committee. Unless delegated to the Committee either 

in the Charter, the Bylaws or a resolution of the Board, each Committee shall make recommendations to the 

Board and the Board will consider and approve the recommendations. The Committee charters may be 

changed from time to time by approval of the Committee and the Board. 

  

D.  Committee Agendas 

 

At the beginning of each calendar year, appropriate members of management will recommend the Com-

mittee’s planning agenda for the year to the Committee Chair. Once approved, management will issue a 

schedule of agenda items for the year, to the degree they can be foreseen, and this schedule will be shared 

with the Board. Specific agenda items for each Committee meeting will be approved by the Chair of the 

Committee in consultation with appropriate members of management. 

  

E.  Frequency and Length of Committee Meetings 

 

The Committee Chair, in consultation with appropriate members of management, will determine the fre-

quency and length of Committee meetings. 

  

F.  Executive Sessions 

 

Each Committee will meet in executive sessions as circumstances warrant. At the Committee’s discretion, 

outside advisors or members of management may meet with the Committee during these executive sessions. 

  

VIII.  Amendment and Interpretation 

 

These Guidelines are in addition to and are not intended to change or interpret any federal or state law or 

regulation, including the General Corporation Law of the State of [name of state], or the Company’s Charter 

or Bylaws or any Committee charter reviewed and approved by the Board. The Guidelines are subject to 

modification from time to time by the Board. 

  

Notes 

 

This form is an example of corporate governance guidelines that might be adopted by the board of directors 

of a public company. The guidelines supplement the bylaws of the corporation and provide opportunities for 

the board to address issues such as the qualifications for service on the board of directors and review of the 

performance of the chief executive officer and other senior managers. The guidelines also address a number 

of procedural considerations, such as the number and timing of meetings and steps that should be taken to 

develop the agenda for meetings of the board. Many companies are disseminating these types of guidelines to 

the investment community through posting on the company’s web site. 

  

I.  Size, Composition and Independence of the Board 

 

This section deals with the composition of the board of directors, including the number of members and the 

specific qualifications that the company believes will be most important in selecting candidates for service as 
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a director. 

  

A.  Size of the Board 

 

The minimum and maximum number of directors is determined by the bylaws of the company, subject to any 

requirements imposed under the law of the state in which the company is incorporated. As a general rule, 

companies have at least five, and often more, directors when they first become a public company. The size 

will increase over time to integrate members with specific skills and accommodate the greater workload that 

is associated with the board of a public company. 

  

B.  Membership Qualifications and Board Balance 

 

The board of directors, working as a group and through its nominating committee, should develop a set of 

director qualifications. These qualifications, which can also be summarized in these guidelines, generally 

take into account the knowledge and experience of candidates, as well as their personal characteristics and 

the amount of time that they are otherwise committed to serving on the board of directors of other public 

companies. 

  

C.  Director Selection 

 

Shareholders elect the directors of the corporation, and public companies are no exception to this general 

rule. The board of directors will create a slate of nominees that will then be recommended to the shareholders 

at each annual meeting. The board will generally base its own decision on the recommendations of the 

nominating committee of the board. Once the board has decided to recommend a specific individual, the 

chairperson of the board or the chair of the nominating committee will contact the individual to confirm that 

he or she is willing to stand for election and serve if elected. While not discussed in these guidelines, the 

nominating committee charter and procedures will generally contemplate that the committee will be au-

thorized to conduct screening interviews and make contacts with references that can provide feedback on 

each candidate. 

  

D.  Majority of Independent Directors 

 

The listing requirements of the NYSE and the NASDAQ now require that a majority of the members of the 

board of directors of any listed companies must be “independent,” as that term is defined in the applicable 

listing requirements. These guidelines follow the common practice of incorporating a separate definition of 

“independence,” which should also be published on the company’s web site. The definition should track the 

rules of the applicable listing authority. The board of director should make a regular determination, no less 

frequently than annually, regarding the “independence” of each nonemployee director and should disclose 

the results of this determination in its periodic reports and in the proxy materials for the annual meeting. The 

determination should be based on the information provided by directors in questionnaires, as well as an audit 

and review of all actual and potential relationships between the company and its directors (or affiliates of any 

director). 

  

E.  Term Limits 

 

The length of a term of director service will be established in the bylaws, subject to any requirements or 

limitations imposed under the law of the state in which the company is incorporated. Companies that have 

adopted a “staggered” board format will allow their directors to serve for as long as three years in a single 

term. In other cases, directors may serve for just a single year before being required to stand for re-election. 

While a company may limit the number of consecutive years that a person can serve as a member of the board 

of directors, the preferred approach is to retain some flexibility in this area. In this case, directors will be 

evaluated from time-to-time to determine whether or not they are able to continue to devote the time nec-

essary for service and contribution to the board of directors. A balance must always be struck between con-

tinuity, and the utility of the institutional knowledge that comes with keeping the group together, and the need 

for new ideas and personalities to be brought into the board room on a regular basis. 
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F.  Retirement Age 

 

While recognizing the value of experience, many companies also impose a mandatory retirement age for 

directors (e.g., 65 or 70). If such a requirement is imposed, advance planning is recommended to ensure that 

turnover at any one time is not excessive. 

  

G.  Change in Professional Responsibilities 

 

This section places an affirmative duty on each director to advise the board of any change in the director’s 

professional responsibilities and to offer his or her resignation at the time of any such change. Examples of 

such a change might include a change of company or a material change in the person’s duties with his or her 

current company. The underlying principle is that such a change may make it more difficult for the director to 

provide the same level of service and commitment to the board. The board reserves the right not to accept the 

resignation; however, it is appropriate to take a formal look at the changes in the director’s circumstances. 

  

H.  Conflicts of Interest 

 

A “conflict of interest,” or “related party transaction,” is always an area of concern with respect to directors, 

regardless of whether the company is public or not. In the case of a public company, any such conflict must 

be disclosed to the shareholders and caution must be taken with respect to review, evaluation and ultimate 

approval of any transactions in which a conflict of interest is present. Obviously, the interested director must 

make a full and complete disclosure of his or her interest and abstain from voting on the matter. The audit 

committee of the board should consider the transaction separately and then make a recommendation to the 

entire board of directors. Any director who will regularly have to abstain from voting due to a conflict of 

interest should probably consider resigning from the board entirely, since the director’s independence and 

ability to think impartially may be compromised. 

  

II.  Selection of Board Leadership 

 

A leadership structure for the board of directors should be developed, particularly when the size of the board 

grows beyond a manageable group. In this case, the guidelines are limited to selection of the chairperson; 

however, some companies will designate one or more vice chairpersons to assume specific roles. 

  

It is customary for the bylaws of a corporation to call for appointment of one of the directors to serve as 

chairperson of the board. The chairperson serves a variety of functions, notably assuming responsibility for 

establishing and maintaining the agenda for each board meeting and for running each meeting of the board of 

directors. This authority necessarily impacts the amount of time that the board spends on particular matters 

and the flow of information received by directors in advance of meetings and other deliberations. Contro-

versy has erupted as to whether or not companies should establish strict rules that prohibit the chief executive 

officer from also serving as the chairperson of the board. The concern is that such dual service can lead to 

undue influence by the CEO over the agenda of the board, notwithstanding the various protections that have 

been created through the requirement that a majority of the board must be independent and that all the 

members of certain board committees must be independent. The verdict is mixed at this point and this draft 

provides the company with flexibility on this issue. 

  

III.  Board Roles and Responsibilities 

 

The general role of the board of directors and the responsibilities of the entire board and individual directors 

are based on state law principles and are generally consistent from state-to-state. As a general matter, the 

board oversees the activities of the officers of the company with respect to management of the day-to-day 

operations of the business. In order to fulfill these oversight responsibilities, the board must establish and 

maintain internal controls and communication channels that ensure that the board receives sufficient infor-

mation about the company and that the information is tied to various objective measures of performance and 

evaluation. 

  

A.  Authorization Guidelines 
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All companies should consider adopting authorization guidelines that provide procedures for review of 

contracts and significant transactions and specify which officers and employees have the proper authority to 

bind the company in relation to third parties. These guidelines should be developed by the board of directors 

as part of its oversight responsibilities and should be memorialized in resolutions and in written delegations 

of authority. In turn, these documents should be readily available to all employees through the company’s 

Intranet and other employment-related materials. The board should review the guidelines on a regular basis to 

determine whether a change in authority is necessary, perhaps as a result of any changes in personnel or 

organizational structure or an expansion in a particular area of business. 

  

B.  Assessing the Board’s Performance 

 

Public companies have adopted the regular practice of formally assessing the performance of the entire board 

of directors, as well as each individual director. In addition, each of the major committees of the board of 

directors should conduct their own assessment and make a report to the entire board. In order for the as-

sessment to be effective, the board should develop a set of performance criteria, a task that is generally the 

responsibility of the nominating/corporate governance committee. Performance reviews of each individual 

director should be conducted immediately prior to consideration of whether or not the director should con-

tinue as a member of the board and stand for re-election. 

  

C.  Oversight of Management Evaluation 

 

One of the most significant developments among the recent changes in corporate governance rules and 

procedures has been the shift toward increased critical responsibility for the board of directors in relation to 

the compensation arrangements for the chief executive officer and other senior executives. Compensation 

committees of public companies must be controlled by independent directors of the company and the rules 

regarding compensation of such directors have been modified to reduce the possibility that such directors 

would be obligated to the chief executive officer as a result of their own incentive and compensation plans. 

CEO performance must be measured against specific milestones and the board of directors should always be 

prepared to disclose the results of that assessment and demonstrate the relationship between the level of 

performance and the amount of compensation. See Section III.D. 

  

D.  Evaluating the CEO’s Performance 

 

This section builds on the general discussion of oversight of management evaluation included above at 

Section III.C. As described herein, the entire board of directors should meet outside the presence of any 

inside directors to discuss the appropriate criteria to use for evaluation of the CEO. Once the criteria have 

been developed, primary responsibility for the assessment lies with the compensation committee under the 

leadership of the chairperson of that committee. In fact, this evaluation is one of the primary tasks of the 

compensation committee for each year. Generally the evaluation will be based on a fairly lengthy list of 

questions and measures; however, the overall focus is on whether the CEO will be able to provide the desired 

level of leadership for the company over the next year and out into the future. Once the evaluation is com-

pleted, it should be discussed by all of the independent directors, and the results should be communicated by 

the chair of the compensation committee to the CEO. While not strictly required under this particular pro-

vision, it is customary to link this review to an annual review and assessment of the compensation ar-

rangements for the CEO. Listing standards, as well as general public opinion, have led to increasing emphasis 

on direct and specific links between compensation and objective measures of performance of the company’s 

business. 

  

E.  Succession Planning and Leadership Development 

 

The CEO, as well as each of the most senior executive officers of the company, should be charged with 

advising the board regarding succession planning and devising strategies for developing future leaders of the 

business. While it is anticipated that senior executives will serve for a number of years, assuming that they 

meet or exceed the performance objectives established by the board, it is important to plan for unforeseen 

emergencies. In addition, leadership development is an important tool for creating incentives for promising 
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young managers to remain with the company and take on new tasks that will broaden their skills and prepare 

them for further responsibilities. 

  

F.  Strategic and Operating Plans 

 

While it would seem obvious that the board of directors will review the strategic and operation plans for the 

company development by senior executives on a regular basis, this is not always the case. Before the recent 

flurry of changes in corporate governance practices, some companies, particularly those run with a heavy 

hand by a CEO who also served as the chairperson of the board of directors, dispensed with regular formal 

reports on the company’s operating plans at the board level. This type of provision is designed to build such 

reports into the regular calendar of board activities. Strategic plans should be reviewed well in advance of the 

beginning of each fiscal year and actual financial and capital plans, which should be tied to the strategic plan, 

should be reviewed no later than the first month of the new fiscal year (if not sooner). Interestingly, com-

panies that have taken in venture capital funding prior to become “public” should already be conducting this 

type of review in light of the operating covenants that are typically imposed by these professional investors. 

  

G.  Board Interaction with Investors, Press and Customers 

 

Board members should be mindful of the need for the company to speak with one voice to investors, cus-

tomers and members of the press regarding the status and future of the company’s business. As a general 

matter, the CEO should be the primary spokesperson to these constituencies and the CEO should always be 

mindful of the legal impact of his or her statements. Individual board members should refrain from comments 

unless specifically authorized by the entire board of directors and should also be careful about statements 

made in private to outsiders regarding the company. 

  

IV.  Director Compensation and Stock Ownership 

 

This section addresses compensation arrangements between the company and each of its independent di-

rectors. Compensation of directors who are also serving as employees of the company would, of course, be 

part of the overall employment agreement with each of those persons. Since serving as a director of a public 

company is a time-consuming task that carries a significant amount of risk, it is only fair that independent 

directors receive some sort of compensation. However, compensation arrangements should be structured in a 

way that minimizes, if not eliminates, any potential conflict of interest and focuses the directors on pursuing 

policies that are consistent with creation of a sustained level of growth in shareholder value. 

  

A.  Compensation Philosophy 

 

The board committee responsible for nomination of directors and general corporate governance matters 

should assume primary responsibility for developing policies that will be used to establish compensation of 

independent directors. The policy should set out the components that will be included in the compensation 

arrangement and this part of the policy should also be reproduced in the company’s proxy materials. In 

general, companies are specifying that director compensation should be limited to cash and equity compo-

nents and should not include in-kind elements or fringe benefits similar to those that would otherwise be 

made available to senior executives and employees. In this case, the policy provides that at least half of the 

compensation for independent directors should be in the form of equity, including stock options and/or direct 

grants of shares. This is useful in making sure that those directors place adequate weight on shareholder 

value, which, in turn, would increase the value of their compensation. While not mentioned in this policy, it is 

customer to impose modest vesting requirements on shares or options that are awarded to independent di-

rectors. 

  

B.  Setting of Compensation 

 

The board committee responsible for nomination of directors and general corporate governance matters will 

be responsible for monitoring compensation arrangements at comparable companies and making recom-

mendations to the entire board of directors as to the appropriate compensation package. While not mentioned 

in this policy, these committees are generally authorized to engage outside compensation consultants to assist 
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them in collecting and evaluation market information. 

  

C.  Stock Ownership 

 

One of the best ways to tie the interests of the directors to the shareholders as a whole is to require that in-

dependent directors must put a certain amount of their own net worth at risk through purchases of company 

securities. In this case, the policy makes it clear that all directors are required to hold a certain minimum 

dollar amount of company stock within three years after they begin service as a director. This includes all 

shares that are shown as being beneficially owned by the director, such as shares that are held of record by 

family members; however, it does not include stock options. This requirement must be borne in mind by 

prospective candidates for membership on the board. 

  

V.  Director Development 

 

In light of the continuing increase in regulatory requirements relating to the duties and responsibilities of 

directors, the policy should always address the steps the company will be taking to educate directors. 

  

A.  New Director Orientation 

 

Director development should begin before a director begins his or her service as a board member. This sec-

tion discusses the steps the company will take in order to provide new board members with information about 

the company. New members will be required to complete an orientation process that includes background 

material, facilities visits, and detailed discussions with senior managers and the heads of keys business units. 

The new directors should have an opportunity to review, and ask questions about, the company’s strategic 

and operating plans and assess the skills and experience of senior managers. In addition, the orientation 

should include presentations from the general counsel and chief compliance officer of the company regarding 

the company’s corporate governance rules, code of conduct and compliance programs. Finally, each board 

committee should set up its own orientation program for new members. 

  

B.  Continuing Director Education 

 

In addition to the in-house orientation and training programs, all directors should be encourage to select and 

attend other educational programs that may be provide by third party training organizations. There are a 

number of providers offering excellent seminars on the specific duties and obligations of directors of public 

companies and the company should be prepared to provide appropriate funding to encourage directors to 

attend these programs. In fact, the board may well establish formal “continuing education” guidelines that 

should be followed as a condition for continuing service on the board. In addition, all directors will receive 

period reviews of the company’s business and opportunities to visit company facilities and receive live 

updates from senior managers. 

  

VI.  Meetings 

 

As a matter of law, directors are expected to conduct their deliberations at regular or special meetings. The 

procedures for calling meetings, and the rules relating to quorums and voting, will be set out in the bylaws of 

the company and in laws of the state in which the company is incorporated. The policy should address other 

procedural matters for each meeting, including the frequency of the meetings and the degree of preparation 

and attendance required of all directors. 

  

A.  Preparation and Attendance 

 

The fundamental principle for all directors is their obligation to attend board meetings and the meetings of all 

committees of the board upon which they have agreed to serve. In addition, mere attendance is not adequate 

and directors must also understand that they will be expected to be fully prepared to participate in all such 

meetings. Preparation can be a time-consuming obligation and will generally include careful review of vo-

luminous background materials prepared and disseminated by management on a regular basis. 
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B.  Frequency and Length of Meetings 

 

The board of directors should always establish a calendar of regular meetings of the board, and each com-

mittee thereof, at the beginning of each year. In general, as is the case with this policy, the board will typically 

schedule at least five or six regular meetings of the entire board and will reserve the right to call additional 

meetings as circumstances dictate. For example, in the event that the company is considering a major 

transaction and it is impractical to wait until the next scheduled meeting, a special meeting will be called on 

short notice, subject to the notice requirements included in the bylaws of the company. The date, place, time 

and length of the meetings will generally be established by the chairperson of the board; however, directors 

should probably set aside two full days for each meeting, including travel and the need to participate in one or 

more committee meetings during the same period. 

  

C.  Meeting Agenda 

 

The chairperson of the board and the chief executive officer should establish a master agenda of items that 

should considered by the entire board at specified times during the course of the entire year. This master 

agenda will be tied to compliance with the various requirements of the federal securities laws, including 

consideration of periodic reports, review of financial disclosures, and approval of matters that will be put 

before all of the shareholders at the company’s annual meeting of shareholders. Other regular agenda items 

might include reports from the company’s compliance officer and the heads of various functional depart-

ments. The board may also arrange for one or more meetings to be held at different company facilities, 

thereby allowing the board to focus primarily on the activities at that facility during the meeting. The master 

agenda should, however, always be subject to supplementation by any director. 

  

D.  Meeting Materials 

 

In order for the directors to fulfill their obligations regarding preparation, provision must be made for all 

directors to receive adequate meeting materials well in advance of the scheduled meeting date. In this case, 

the policy requires that materials should be sent at least one week in advance of the meeting; however, the 

amount of time required might be even longer in cases where the materials are exceptionally lengthy or the 

issues involved are complex. Managers should be admonished to keep the materials clear and concise. For 

their part, directors should ask that materials provide sufficient detail so that they can gain sufficient under-

standing of the issues involved so as to avoid the need for managers to waste precious time at meetings going 

through the materials once again. Meetings should be reserved for further questions and comments by di-

rectors. 

  

E.  Attendance of Non-directors at Meetings 

 

The board should have an opportunity to receive presentations from non-directors during meetings of the 

directors. For example, the chief financial officer, who often is not one of the directors of the company, 

should be expected to attend most of the meeting, other than periods during which the board goes into ex-

ecutive session. Department heads and other managers should also be invited to attend portions of the 

meeting at which they can be available to answer specific questions on a particular topic or proposal. This 

type of participation not only enhances the information available to directors, it also provides an opportunity 

for directors to meet junior managers that are considered to be candidates for advancement in the future. In 

turn, junior managers generally appreciate opportunities to meet the directors and showcase the work that 

they have been doing for the company. 

  

F.  Board Access to Senior Management and Information 

 

In order for the independent directors to fully discharge their oversight responsibilities in relation to the 

management of the company, it is essential that the director be provided with unfettered access to senior 

managers and outside advisors to the company, including representatives of the company’s independent 

auditors and outside counsel. This means that directors should have regularly scheduled meetings with senior 

managers and should also have the opportunity to schedule any other meetings that they consider as neces-

sary. In order to minimize disruption to day-to-day activities and to make sure that personnel are fully pre-
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pared for the meetings, scheduling should be done through the office of the company’s chief executive of-

ficer. An important exception to this general rule might be scheduling of appointments by members of the 

audit committee of the board since that committee has substantial independent authority over the activities of 

the outside auditors and oversight of internal controls. 

  

G.  Board Access to Independent Advisors 

 

The Sarbanes-Oxley Act, as well as the recent changes to the listing requirements implemented by the major 

exchanges, provide the board of directors and the various committees of the board with the authority to hire 

their own independent advisors to assist in carrying out their duties and responsibilities. The policy should 

refer to this authority and the charters of each committee should describe the procedures for the engagement 

of outside counsel and other consultants with skills that are relevant to the activities of the committee. 

  

H.  Executive Sessions 

 

This section makes it clear that the independent directors of the board will be required to meet separately on 

a regular basis during the year to consider matters that are best taken up in the absence of employee directors. 

For example, at least one of these sessions should be devoted to the evaluation of the chief executive officer. 

Other topics might include feedback that independent directors might receive from institutional investors as 

to the performance of the management team and debate regarding succession issues. After each of these 

sessions, one of the directors designated as the “presiding director” of the session should report on the dis-

cussions to the chief executive officer. 

  

VII.  Committees 

 

Committees of the board of directors are an important aspect of corporate governance for public companies. 

In particularly, the audit committee of the board of directors has been provided with significant authority 

relating to oversight of accounting and auditing of the company’s financial performance. Each committee 

should have a detailed written charter that lays out the purpose and activities of the committee and specific 

procedures that will need to be following in the conduct of its activities. The information in these guidelines 

will normally be limited to general principles. 

  

A.  Number of Committees 

 

The number and type of committees depends on the size of the board of directors and the specific types of 

activities of the company. In the situation where there are a relatively small number of directors, the company 

may have only four committees, including the executive, audit, compensation and nominating/corporate 

governance committees. As many of these committees must be composed entirely of independent directors, 

notice should be taken of the additional burden imposed on independent director with respect to time and 

research required. Companies with a larger number of directors may have one or more additional committees, 

such as a committees dealing with risk management and litigation and corporate responsibility. Some of the 

independent directors may also be involved with the company’s disclosure committee, although that com-

mittee is really not a committee of the board of directors. 

  

B.  Assignment of Committee Members 

 

Assignment of board members to various committees should be based largely on the interests, experience and 

specialized skills of each director. For example, members of the audit committee should, if possible, have the 

“financial expertise” describes under the rules and regulations developed by the SEC in response to the 

Sarbanes-Oxley Act. If possible, some system of rotation should be implemented to facilitate the infusion of 

new ideas into the committee process; however, any such rotation should not be done at the expense of 

material loss of expertise and efficiency within the committee membership. 

  

C.  Committee Charters and Authority 

 

Each committee should have a written charter that describes the purpose and responsibilities of the com-
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mittee, the composition of the membership and procedures to be followed by the committee in its delibera-

tions. In many cases, the board of directors, by resolution, will delegate final authority to committees with 

respect to decisions of the board in certain areas. In other cases, the committee will only be allowed to make 

recommendations to the full board for consideration.  

   

D.  Committee Agendas 

 

In much the same way as the full board of directors operates under a master agenda, the chair of each 

committee should also develop an annual agenda that ensures that the committee will address all of the key 

action items assigned to the committee over the course of the year. For the audit committee, this will include 

review of periodic reports. For the nominating committee, this will include all the steps necessary to identify 

a slate of candidates for election to the board of directors at each annual meeting. For the compensation 

committee, this means that sufficient time should be set aside to review the performance of the CEO and 

other executive officers and make recommendations to the entire board of directors regarding the compen-

sation to be paid to such persons. 

  

E.  Frequency and Length of Committee Meetings 

 

Just as the entire board of directors must establish guidelines and expectations relating to the frequency and 

length of its meetings, a similar schedule should be prepared by the chairs of each of the committees. In most 

cases, committee meetings will be held in conjunction with full meetings of the board; however, there may be 

situations where meetings will need to be held on a “free standing basis.” For example, the audit committee 

will need to review preliminary versions of financial statements and provide comments well in advance of the 

date that the full board meets to approve the statements for dissemination in the company’s periodic reports. 

Scheduling of committee meetings should be done in a way that accommodates the schedule of all partici-

pants, particularly since committees are composed of smaller groups. 

  

F.  Executive Sessions 

 

While provision should be made for each committee to meet in executive session, this will normally not be 

necessary with those committees that must be composed entirely of independent directors. 

  

VIII.  Amendment and Interpretation 

 

The guidelines should refer to the procedures that must be followed to amend or modify the guidelines and to 

the manner in which the guidelines are to be interpreted in relation to other applicable laws and internal rules. 

  

This section makes it clear that the guidelines are subject to amendment or modification by the entire board of 

directors from time-to-time. In addition, the section makes it clear that the guidelines are intended to 

supplement, and not conflict with, the provisions of the company’s articles and bylaws and any applicable 

federal and state laws and regulations. Directors must be mindful of the fact that the guidelines will be 

published and, as such, any material failure to adhere to the guidelines might become the basis for a claim by 

a third party that the board failed to properly discharge its duties. 


