
 

 

Business Transactions Solutions 

Chapter 156 Venture Capital Financing 

 

 

§156:381.30 Investors’ rights agreement 

 

THIS INVESTORS' RIGHTS AGREEMENT (this “Agreement”) is made and entered into as of 

______________________ by and among ______________________, a ____________ corporation 

(the “Company”), and the persons identified on the signature page hereof (the “Investors”). 
 

Recitals 
 

WHEREAS, the Company and the Investors are parties to the Series A Preferred Stock Purchase 

Agreement, dated ______________________ (the “Series A Agreement”); 
WHEREAS, in order to induce the Investors to invest funds in the Company pursuant to the Series A 

Agreement, the Investors and the Company hereby agree to enter into this Investors' Rights 

Agreement; 
 

NOW, THEREFORE, in consideration of the mutual promises and covenants set forth herein, all 

parties hereto agree as follows: 
 

SECTION 1 Restrictions on Transferability of Securities; Registration Rights 
 

1.1. Certain Definitions. As used in this Agreement, the following terms shall have the following 

respective meanings: 
 

(a) “Commission” shall mean the Securities and Exchange Commission or any other federal agency at 

the time administering the Securities Act. 
 

(b) “Common Stock” shall mean the shares of the Common Stock, par value $____________ per 

share, of the Company. 
 

(c) “Exchange Act” shall mean the Securities Exchange Act of 1934, as amended, or any similar 

successor federal statute and the rules and regulations thereunder, all as the same shall be in effect 

from time to time. 
 

(d) “Holder” shall mean any Investor who holds Registrable Securities and any holder of Registrable 

Securities to whom the registration rights conferred by this Agreement have been transferred in 

compliance with Section 1.10 hereof. 
 

(e) “Initiating Holder” shall mean any Holder or Holders who in the aggregate hold not less than 

____________ percent (______%) of the outstanding Registrable securities. For purposes of such 

calculation, holders of Shares shall be considered to hold the shares of Common Stock then issuable 

upon conversion of such Shares. 
 

(f) “Other Stockholders” shall mean persons other than Holders who, by virtue of agreements with the 

Company, are entitled to include their securities in certain registrations. 
 

(g) “Restricted Securities” shall mean the securities of the Company required to bear or bearing a 

legend stating that the shares have not been registered under the Securities Act. 
 

(h) “Registrable Securities” shall mean (i) shares of Common Stock issued or issuable pursuant to the 

conversion of the Shares and (ii) any Common Stock issued as a dividend or other distribution with 



 

 

respect to or in exchange for or in replacement of the shares referenced in (i) above, provided, 

however, that Registrable Securities shall not include any shares of Common Stock that have been sold 

to the public pursuant to a registration statement or Rule 144 or sold in a private transaction in which 

the transferor's rights pursuant to this Agreement have not been assigned. 
 

(i) The terms “register,” “registered” and “registration” shall refer to a registration effected by 

preparing and filing a registration statement in compliance with the Securities Act and applicable rules 

and regulations thereunder, and the declaration or ordering of the effectiveness of such registration 

statement by the Commission. 
 

(j) “Registration Expenses” shall mean all expenses incurred in effecting any registration pursuant to 

this Agreement, including, without limitation, all registration, qualification and filing fees, printing 

expenses, escrow fees, fees and disbursements of counsel for the Company, blue sky fees and 

expenses, expenses of any regular or special audits incident to or required by any such registration, but 

shall not include Selling Expenses or, except as expressly set forth in Section 1.4 of this Agreement, 

fees and disbursements of counsel for the Holders (and excluding the compensation of regular 

employees of the Company, which shall be paid in any event by the Company). 
 

(k) “Rule 144” shall mean Rule 144 as promulgated by the Commission under the Securities Act, as 

such Rule may be amended from time to time, or any similar successor rule that may be promulgated 

by the Commission. 
 

(l) “Rule 145” shall mean Rule 145 as promulgated by the Commission under the Securities Act, as 

such Rule may be amended from time to time, or any similar successor rule that may be promulgated 

by the Commission. 
 

(m) “Securities Act” shall mean the Securities Act of 1933, as amended, or any similar successor 

federal statute and the rules and regulations thereunder, all as the same shall be in effect from time to 

time, corresponding to such Act. 
 

(n) “Selling Expenses” shall mean all underwriting discounts and selling commissions applicable to the 

sale of Registrable Securities and all fees and disbursements of counsel for any Holder except as set 

forth in Section 1.4 of this Agreement. 
 

(o) “Shares” shall mean the Company's Series A Preferred Stock, par value $____________ per share. 
 

1.2. Requested Registration. 
 

(a) Request For Registration. If the Company shall receive from Initiating Holders at any time or times 

not earlier than the earlier of (i) ______________________, or (ii) _______ months after the effective 

date of the first registration statement filed by the Company covering an underwritten offering of any 

of its securities to the general public (an “initial public offering”), a written request specifying that it is 

made pursuant to this Section 1.2 and requesting that the Company effect any registration with respect 

to all or a part of the Registrable Securities having, in the case of an initial public offering, a 

reasonably anticipated aggregate offering price, net of underwriting discounts and commissions, that 

exceeds $____________ and, in the case of a subsequent public offering, a reasonably anticipated 

aggregate offering price, net of underwriting discounts and commissions, that exceeds 

$____________, the Company will: 
 

(i) promptly give written notice of the proposed registration to all other Holders; 
 

(ii) and as soon as practicable, use its diligent best efforts to effect such registration (including, without 

limitation, filing post-effective amendments, appropriate qualifications under applicable blue sky or 

other state securities laws and appropriate compliance with the Securities Act) as would permit or 



 

 

facilitate the sale and distribution of all or such portion of such Registrable Securities as are specified 

in such request, together with all or such portion of the Registrable Securities of any Holder or Holders 

joining in such request as are specified in a written request received by the Company within twenty 

(20) days after such written notice from the Company described in clause (i) above is effective. 
 

The Company shall not be obligated to effect, or to take any action to effect, any such registration 

pursuant to this Section 1.2: 
 

(A) In any particular jurisdiction in which the Company would be required to execute a general 

consent to service of process in effecting such registration, qualification or compliance, unless the 

Company is already subject to service in such jurisdiction and except as may be required by the 

Securities Act; 
 

(B) After the Company has effected ____________ such registrations pursuant to this Section 1.2(a) 

and each such registration has been declared or ordered effective by the Commission; 
 

(C) During the period starting with the date sixty (60) days prior to the Company's good faith estimate 

of the date of filing of, and ending on a date one hundred eighty (180) days after the effective date of, a 

registration pursuant to Section 1.3 hereof, provided that the Company is actively employing in good 

faith all reasonable efforts to cause such registration statement to become effective. 
 

(b) Subject to the foregoing clauses (A) through (C), the Company shall prepare and file a registration 

statement covering the Registrable Securities so requested to be registered as soon as practicable after 

receipt of the request or requests of the Initiating Holders; provided, however, that if (i) in the good 

faith judgment of the Board of Directors of the Company, such registration would be seriously 

detrimental to the Company and the Board of Directors of the Company concludes, as a result, that it is 

essential to defer the filing of such registration statement at such time, and (ii) the Company shall 

furnish to such Holders a certificate signed by the president or chief executive officer of the Company 

stating that in the good faith judgment of the Board of Directors of the Company, it would be seriously 

detrimental to the Company for such registration statement to be filed in the near future and that it is, 

therefore, essential to defer the filing of such registration statement, then the Company shall have the 

right to defer such filing for the period during which such registration would be seriously detrimental, 

provided, that the Company may not defer the filing for a period of more than 180 days after receipt of 

the request of the Initiating Holders, and, provided further, that (except as provided in clause (C) 

above) the Company shall not defer its obligation in this manner more than once in any 12-month 

period. 
 

The registration statement filed pursuant to the request of the Initiating Holders may, subject to the 

provisions of this Section 1.2(b) and Section 1.12 hereof, include other securities of the Company and 

may include securities of the Company being sold for the account of the Company. 
 

(c) Underwriting. If the Initiating Holders intend to distribute the Registrable Securities covered by 

their request by means of an underwriting, they shall so advise the Company as a part of their request 

made pursuant to this Section 1.2 and the Company shall include such information in the written notice 

referred to in Section 1.2(a)(i) above. In such event, the right of any Holder to registration pursuant to 

this Section 1.2 shall be conditioned upon such Holder's participation in such underwriting and the 

inclusion of such Holder's Registrable Securities in the underwriting (unless otherwise mutually agreed 

by a majority in interest of the Initiating Holders and such Holder with respect to such participation 

and inclusion) to the extent provided herein. A Holder may elect to include in such underwriting all or 

a part of the Registrable Securities he or she holds. 
 

(d) Procedure. If the Company shall request inclusion in any registration pursuant to this Section 1.2 of 

securities being sold for its own account, or if persons other than Holders shall request inclusion of 

their securities in any registration pursuant to this Section 1.2, the Initiating Holders shall, on behalf of 



 

 

all Holders, offer to include such securities in the underwriting and may condition such offer on their 

acceptance of the further applicable provisions of this Section 1. If the Initiating Holders intend to 

distribute the Registrable Securities covered by their request pursuant to this Section 1.2 by means of 

an underwriting, the Company shall (together with all Holders and other persons proposing to 

distribute their securities through such underwriting) enter into an underwriting agreement in 

customary form with the representative of the underwriter or underwriters selected for such 

underwriting by a majority in interest of the Initiating Holders, which underwriter(s) are reasonably 

acceptable to the Company. Notwithstanding any other provision of this Section 1.2, if the 

representative of the underwriters advises the Initiating Holders in writing that marketing factors 

require a limitation on the number of shares to be underwritten, the number of shares to be included in 

the underwriting or registration shall be allocated as set forth in Section 1.12 hereof. If the person who 

has requested inclusion in such registration as provided above does not agree to the terms of any such 

underwriting, such person shall be excluded therefrom by written notice from the Company, the 

underwriter or the Initiating Holders. The securities so excluded shall also be withdrawn from 

registration. Any Registrable Securities or other securities excluded shall also be withdrawn from such 

registration. If shares are so withdrawn from the registration and if the number of shares to be included 

in such registration was previously reduced as a result of marketing factors pursuant to this Section 

1.2(d), then the Company shall offer to all Holders who have retained rights to include securities in the 

registration the right to include additional securities in the registration in an aggregate amount equal to 

the number of shares withdrawn, with such shares to be allocated among such Holders requesting 

additional inclusion in accordance with Section 1.12. 
 

1.3. Company Registration. 
 

(a) If the Company shall determine to register any of its securities either for its own account or the 

account of a security holder or holders exercising their respective demand registration rights (other 

than pursuant to Section 1.2 hereof), other than a registration relating solely to employee benefit plans, 

or a registration relating solely to a Commission Rule 145 transaction, or a registration on any 

registration form which does not permit secondary sales, the Company will: 
 

(i) promptly give to each Holder written notice thereof, and 
 

(ii) use its best efforts to include in such registration (and any related qualification under blue sky laws 

or other compliance), except as set forth in Section 1.3(b) below, and in any underwriting involved 

therein, all the Registrable Securities specified in a written request or requests, made by any Holder 

within twenty (20) days after the written notice from the Company described in clause (i) above is 

effective. Such written request may specify all or a part of a Holder's Registrable Securities. 
 

(b) Underwriting. If the registration of which the Company gives notice is for a registered public 

offering involving an underwriting, the Company shall so advise the Holders as a part of the written 

notice given pursuant to Section 1.3(a)(i). In such event, the right of any Holder to registration 

pursuant to this Section 1.3 shall be conditioned upon such Holder's participation in such underwriting 

and the inclusion of such Holder's Registrable Securities in the underwriting to the extent provided 

herein. All Holders proposing to distribute their securities through such underwriting shall (together 

with the Company and the holders of other securities of the Company distributing their securities 

through such underwriting) enter into an underwriting agreement in customary form with the 

representative of the underwriter or underwriters selected by the Company. 
Notwithstanding any other provision of this Section 1.3, if the representative of the underwriters 

advises the Company in writing that marketing factors require a limitation on the number of shares to 

be underwritten, the representative may (subject to the limitations set forth below) exclude all 

Registrable Securities from, or limit the number of Registrable Securities to be included in, the 

registration and underwriting. The Company shall so advise all holders of securities requesting 

registration, and the number of shares of securities that are entitled to be included in the registration 

and underwriting shall be allocated first to the Company for securities being sold for its own account 

and thereafter as set forth in Section 1.12. If any person does not agree to the terms of any such 



 

 

underwriting, such person shall be excluded therefrom by written notice from the Company or the 

underwriter. Any Registrable Securities or other securities excluded or withdrawn from such 

underwriting shall be withdrawn from such registration. 
 

If shares are so withdrawn from the registration or if the number of shares of Registrable Securities to 

be included in such registration was previously reduced as a result of marketing factors, the Company 

shall then offer to all persons who have retained the right to include securities in the registration the 

right to include additional securities in the registration in an aggregate amount equal to the number of 

shares so withdrawn, with such shares to be allocated among the persons requesting additional 

inclusion in accordance with Section 1.12 hereof 
 

1.4. Expenses of Registration. All Registration Expenses, together with reasonable fees of one 

counsel for the selling Holders, incurred in connection with all registrations pursuant to Section 1.3 

hereof, up to ____________ (_______) registrations per year pursuant to Section 1.5 hereof and 

____________ (_______) registrations pursuant to Section 1.2 hereof, shall be borne by the Company; 

provided, however, that if the Holders bear the Registration Expenses for any registration proceeding 

begun pursuant to Section 1.2 and subsequently withdrawn by the Holders registering shares therein, 

such registration proceeding shall not be counted as a requested registration pursuant to Section 1.2 

hereof. In the event that such withdrawal is based upon material adverse information relating to the 

Company that is materially different from the information known or available (upon request from the 

Company or otherwise) to the Holders requesting registration at the time of their request for 

registration under Section 1.2, such registration shall not be treated as a counted registration for 

purposes of Section 1.2 hereof even though the Holders do not bear the Registration Expenses for such 

registration. All Selling Expenses relating to securities registered shall be borne by the holders of such 

securities pro rata on the basis of the number of shares of securities so registered on their behalf. 
 

1.5. Registration on Form S-3. 
 

(a) After its initial public offering as described in Section 1.2(a) above, the Company shall use its best 

efforts to qualify for registration on Form S-3 or any comparable or successor form or forms. After the 

Company has qualified for the use of Form S-3, in addition to the rights contained in the foregoing 

provisions of this Section 1, the Holders of Registrable Securities shall have the right to request 

registrations on Form S-3 (such requests shall be in writing and shall state the number of shares of 

Registrable Securities to be disposed of and the intended methods of disposition of such shares by such 

Holder or Holders), provided, however, that the Company shall not be obligated to effect any such 

registration if (i) the Holders, together with the holders of any other securities of the Company entitled 

to inclusion in such registration, propose to sell Registrable Securities and such other securities (if any) 

on Form S-3 at an aggregate price to the public of less than $____________, or (ii) in a given 12-

month period, after the Company has effected two (2) such registrations pursuant to this Section 1.5 in 

any such period. 
 

(b) If a request complying with the requirements of Section 1.5(a) hereof is delivered to the Company, 

the provisions of Sections 1.2(a)(i) and (ii) (other than § 1.2(a)(ii)(B)) and Section 1.2(b) hereof shall 

apply to such registration. The provisions of Sections 1.2(c) and 1.2(d) hereof shall apply to all 

registrations pursuant to this Section 1.5. 
 

1.6. Registration Procedure. In the case of each registration effected by the Company pursuant to this 

Section 1, the Company will keep each Holder advised in writing as to the initiation of each 

registration and as to the completion thereof. At its expense, the Company will use its best efforts to: 
 

(a) Keep such registration effective for a period of one hundred twenty (120) days or until the Holder 

or Holders have completed the distribution described in the registration statement relating thereto, 

whichever first occurs; provided, however, that (i) such 120-day period shall be extended for a period 

of time equal to the period the Holder refrains from selling any securities included in such registration 

at the request of an underwriter of Common Stock (or other securities) of the Company; and (ii) in the 



 

 

case of any registration of Registrable Securities on Form S-3 which are intended to be offered on a 

continuous or delayed basis, such 120-day period shall be extended, if necessary, to keep the 

registration statement effective until all such Registrable Securities are sold, provided that Rule 145, or 

any successor rule under the Securities Act, permits an offering on a continuous or delayed basis, and 

provided further that applicable rules under the Securities Act governing the obligation to file a post-

effective amendment permit, in lieu of filing a post-effective amendment which (i) includes any 

prospectus required by Section 10(a)(3) of the Securities Act or (ii) reflects facts or events representing 

a material or fundamental change in the information set forth in the registration statement, the 

incorporation by reference of information required to be included in (i) and (ii) above to be contained 

in periodic reports filed pursuant to Section 13 or 15(d) of the Exchange Act in the registration 

statement; 
 

(b) Prepare and file with the Commission such amendments and supplements to such registration 

statement and the prospectus used in connection with such registration statement as may be necessary 

to comply with the provisions of the Securities Act with respect to the disposition of all securities 

covered by such registration statement; 
 

(c) Furnish such number of prospectuses and other documents incident thereto, including a preliminary 

prospectus and any amendment of or supplement to the prospectus, as a Holder from time to time may 

reasonably request; 
 

(d) Notify each seller of Registrable Securities covered by such registration statement at any time when 

a prospectus relating thereto is required to be delivered under the Securities Act of the happening of 

any event as a result of which the prospectus included in such registration statement, as then in effect, 

includes an untrue statement of a material fact or omits to state a material fact required to be stated 

therein or necessary to make the statements therein not misleading or incomplete in the light of the 

circumstances then existing, and at the request of any such seller, prepare and furnish to such seller a 

reasonable number of copies of a supplement to or an amendment of such prospectus as may be 

necessary so that, as thereafter delivered to the purchasers of such shares, such prospectus shall not 

include an untrue statement of a material fact or omit to state a material fact required to be stated 

therein or necessary to make the statements therein not misleading or incomplete in the light of the 

circumstances then existing; 
 

(e) Cause all such Registrable Securities registered pursuant hereunder to be listed on each securities 

exchange on which similar securities issued by the Company are then listed; 
 

(f) Provide a transfer agent and registrar for all Registrable Securities registered pursuant hereunder 

and a CUSIP number for all such Registrable Securities, in each case not later than the effective date of 

such registration; 
 

(g) Otherwise use its best efforts to comply with all applicable rules and regulations of the 

Commission, and make available to its security holders, as soon as reasonably practicable, an earnings 

statement covering the period of at least twelve months, but not more than eighteen months, beginning 

with the first month after the effective date of the Registration Statement, which earnings statement 

shall satisfy the provisions of Section 11(a) of the Securities Act; 
 

(h) In connection with any underwritten offering pursuant to a registration statement filed pursuant to 

Section 1.2 hereof the Company will enter into an underwriting agreement reasonably necessary to 

effect the offer and sale of Common Stock, provided such underwriting agreement contains customary 

underwriting provisions and provided further that if the underwriter so requests, the underwriting 

agreement will contain customary contribution provision; and 
 

(i) Furnish, at the request of a majority in interest of Holders participating in the registration, on the 

date that such Registered Securities are delivered to the underwriters for sale, or if such securities are 



 

 

not being sold through underwriters, on the date that the registration statement with respect to such 

securities becomes effective, (i) an opinion dated as of such date, of the counsel representing the 

Company for purposes of such registration, in a form and substance as is customarily provided to 

underwriters in an underwritten public offering and reasonably satisfactory to a majority in interest of 

Holders requesting registration, addressed to the underwriters, if any, and Holders and (ii) a letter dated 

as of such date from the independent public accountants of the Company in form and substance as is 

customarily provided to underwriters in an underwritten public offering and reasonably satisfactory to 

a majority in interest of the Holders, addressed to the underwriters, if any, and, if permitted, by 

applicable accounting standards, the Holders requesting registration. 
 

1.7. Indemnification. 
 

(a) To the extent permitted by law, the Company will indemnify each Holder, each of its officers, 

directors and partners, legal counsel and accountants and each person controlling such Holder within 

the meaning of Section 15 of the Securities Act, with respect to which registration, qualification or 

compliance has been effected pursuant to this Section 1, and each underwriter for such Holder, if any, 

and each person who controls within the meaning of Section 15 of the Securities Act any underwriter, 

against all expenses, claims, losses, damages and liabilities (or actions, proceedings or settlements in 

respect thereof) arising out of or based on any untrue statement (or alleged untrue statement) of a 

material fact contained in any prospectus, preliminary or final, offering circular or other document 

(including any related registration statement, notification or the like) incident to any such registration, 

qualification or compliance, or based on any omission (or alleged omission) to state therein a material 

fact required to be stated therein or necessary to make the statements therein not misleading, or any 

violation by the Company of the Securities Act, the Exchange Act, any state securities laws or any rule 

or regulation thereunder applicable to the Company and relating to action or inaction required of the 

Company in connection with any such registration, qualification or compliance, and will reimburse 

each such Holder, each of its officers, directors, partners, legal counsel and accountants and each 

person controlling such Holder, each such underwriter and each person who controls any such 

underwriter, for any legal and any other expenses reasonably incurred in connection with investigating 

and defending or settling any such claim, loss, damage, liability or action, provided that the Company 

will not be liable in any such case to the extent that any such claim, loss, damage, liability or expense 

arises out of or is based on any untrue statement or omission based upon written information furnished 

to the Company by such Holder or, its agents, underwriter or persons who control such Holder and 

stated to be specifically for use therein. It is agreed that the indemnity agreement contained in this 

Paragraph 1.7(a) shall not apply to amounts paid in settlement of any such loss, claim, damage, 

liability or action if such settlement is effected without the consent of the Company (which consent has 

not been unreasonably withheld). 
 

(b) Each Holder will, if Registrable Securities held by him or her are included in the securities as to 

which such registration, qualification or compliance is being effected, indemnify the Company, each of 

its directors, officers, partners, legal counsel and accountants and each underwriter, if any, of the 

Company's securities covered by such a registration statement, each person who controls the Company 

or such underwriter within the meaning of Section 15 of the Securities Act, each other such Holder and 

Other Stockholder and each of their officers, directors and partners, and each person controlling such 

Holder or Other Stockholder, against all expenses, claims, losses, damages and liabilities (or actions, 

proceedings or settlements in respect thereof) arising out of or based on any untrue statement (or 

alleged untrue statement) of a material fact contained in any such registration statement, prospectus, 

preliminary or final, offering circular or other document, or any omission (or alleged omission) to state 

therein a material fact required to be stated therein or necessary to make the statements therein not 

misleading, and will reimburse the Company and such Holders, Other Stockholders, directors, officers, 

partners, legal counsel and accountants, persons, underwriters or control persons for any legal or any 

other expenses reasonably incurred in connection with investigating or defending any such claim, loss, 

damage, liability or action, in each case to the extent, but only to the extent, that such untrue statement 

(or alleged untrue statement) or omission (or alleged omission) is made in such registration statement, 

prospectus, offering circular or other document in reliance upon and in conformity with written 



 

 

information furnished to the Company by such Holder, its agents, underwriter or persons who control 

such Holder and stated to be specifically for use in connection with such registration; provided, 

however, that the obligations of such Holder hereunder shall not apply to amounts paid in settlement of 

any such claims, losses, damages or liabilities (or actions in respect thereof) if such settlement is 

effected without the consent of such Holder (which consent shall not be unreasonably withheld) and 

provided further that in no event shall any indemnity under this Section 1.7(b) exceed the net proceeds 

from the offering received by such Holder. 
 

(c) Each party entitled to indemnification under this Section 1.7 (the “Indemnified Party”) shall give 

notice to the party required to provide indemnification (the “Indemnifying Party”) promptly after such 

Indemnified Party has actual knowledge of any claim as to which indemnity may be sought, and shall 

permit the Indemnifying Party to assume the defense of any such claim or any litigation resulting 

therefrom, provided that counsel for the Indemnifying Party, who shall conduct the defense of such 

claim or any litigation resulting therefrom, shall be approved by the Indemnified Party (whose 

approval shall not unreasonably be withheld), and the Indemnified Party may participate in such 

defense at such party's expense, and provided further that the failure of any Indemnified Party to give 

notice as provided herein shall not relieve the Indemnifying Party of its obligations under this Section 

1.7, to the extent such failure is not prejudicial. No Indemnifying Party, in the defense of any such 

claim or litigation, shall, except with the consent of each Indemnified Party, consent to entry of any 

judgment or enter into any settlement which does not include as an unconditional term thereof the 

giving by the claimant or plaintiff to such Indemnified Party of a release from all liability in respect to 

such claim or litigation. Each Indemnified Party shall furnish such information regarding itself or the 

claim in question as an Indemnifying Party may reasonably request in writing and as shall be 

reasonably required in connection with defense of such claim and litigation resulting therefrom. 
 

(d) If the indemnification provided for in this Section 1.7 is held by a court of competent jurisdiction to 

be unavailable to an Indemnified Party with respect to any loss, liability, claim, damage or expense 

referred to therein, then the Indemnifying Party, in lieu of indemnifying such Indemnified Party 

hereunder, shall contribute to the amount paid or payable by such Indemnified Party as a result of such 

loss, liability, claim, damage or expense in such proportion as is appropriate to reflect the relative fault 

of the Indemnifying Party on the one hand and of the Indemnified Party on the other in connection 

with the statements or omissions which resulted in such loss, liability, claim, damage or expense as 

well as any other relevant equitable considerations. The relative fault of the Indemnifying Party and of 

the Indemnified Party shall be determined by reference to, among other things, whether the untrue or 

alleged untrue statement of a material fact or the omission to state a material fact relates to information 

supplied by the Indemnifying Party or by the Indemnified Party and the parties' relative intent, 

knowledge, access to information and opportunity to correct or prevent such statement or omission 

provided that in no event shall any contribution by a Holder hereunder exceed the net proceeds from 

the offering received by such Holder. 
 

(e) Notwithstanding the foregoing, to the extent that the provisions on indemnification and contribution 

contained in the underwriting agreement entered into in connection with the underwritten public 

offering are in conflict with the foregoing provisions, the provisions in the underwriting agreement 

shall control. 
 

(f) The obligations of the Company and the Holders under this Section 1.7 shall survive completion of 

any offering of Registrable Securities and the termination of this Agreement. 
 

1.8. Information by Holder. Each Holder of Registrable Securities shall furnish to the Company such 

information regarding such Holder and the distribution proposed by such Holder as the Company or its 

underwriters may reasonably request in writing and as shall be reasonably required in connection with 

any registration, qualification or compliance referred to in this Section 1. 
 

1.9. Rule 144 Reporting. With a view to making available the benefits of certain rules and regulations 

of the Commission which may permit the sale of the Restricted Securities to the public without 



 

 

registration, the Company agrees to use its best efforts to: 
 

(a) Make and keep public information available as those terms are understood and defined in Rule 144 

under the Securities Act at all times following the effective date of the first registration under the 

Securities Act filed by the Company for an offering of its securities to the general public; 
 

(b) File with the Commission in a timely manner all reports and other documents required of the 

Company under the Securities Act and the Exchange Act at any time after it has become subject to 

such reporting requirements; 
 

(c) So long as a Holder owns any Restricted Securities, furnish to the Holder forthwith upon written 

request a written statement by the Company as to its compliance with the reporting requirements of 

Rule 144 (at any time from and after ninety (90) days following the effective date of the first 

registration statement filed by the Company for an offering of its securities to the general public), and 

of the Securities Act and the Exchange Act (at any time after it has become subject to such reporting 

requirements), a copy of the most recent annual or quarterly report of the Company, and such other 

reports and documents so filed as a Holder may reasonably request in availing itself of any rule or 

regulation of the Commission allowing a Holder to sell any such securities without registration. 
 

1.10. Transfer or Assignment of Registration Rights. The rights to cause the Company to register 

securities granted to a Holder by the Company under Sections 1.2, 1.3 and 1.5 may be transferred or 

assigned by a Holder only to a transferee or assignee who holds or will hold, subsequent to such 

transfer not less than ____________ shares of Registrable Securities (as presently constituted and 

subject to subsequent adjustments for stock splits, stock dividends, reverse stock splits and the like), or 

to a transferee or assignee who holds or will hold, subsequent to such transfer, not less than 

____________ shares of Registrable Securities (as presently constituted and subject to subsequent 

adjustments for stock splits, stock dividends, reverse stock splits and the like) that (i) is a subsidiary, 

parent, shareholder, general partner, limited partner or retired partner of Holder, or (ii) is a Holder's 

family member (or a family member of a Holder's spouse) or trust for the benefit of such person or 

persons; and provided that the Company is given written notice at the time of or within a reasonable 

time after said transfer or assignment, stating the name and address of said transferee or assignee and 

identifying the securities with respect to which such registration rights are being transferred or 

assigned, and provided further that the transferee or assignee of such rights agrees in writing to assume 

the obligations of such Holder under this Section 1. 
 

1.11. “Market Stand-Off” Agreement. If requested by the Company and an underwriter of Common 

Stock (or other securities) of the Company, an Investor shall not sell or otherwise transfer or dispose of 

any Common Stock (or other securities) of the Company held by such an Investor (other than those 

included in the registration) during the one hundred eighty (180) day period following the effective 

date of a registration statement of the Company filed under the Securities Act in connection with an 

initial public offering, provided that: 
 

(a) all Holders and officers and directors of the Company enter into similar agreements; and 
 

(b) such agreements shall provide that any discretionary waiver or termination of the restrictions of 

such agreements by the representatives of the underwriters shall apply to all persons subject to such 

agreements pro rata based on the number of shares held. 
 

The obligations described in this Section 1.11 shall not apply to a registration relating solely to 

employee benefit plans on Form S-1 or Form S-8 or similar forms which may be promulgated in the 

future, or a registration relating solely to a Commission Rule 145 transaction on Form S-4 or similar 

forms which may be promulgated in the future. In order to enforce the foregoing covenant, the 

Company may impose stop-transfer instructions with respect to the shares (or other securities) subject 

to the foregoing restriction until the end of said one hundred eighty (180) day period. 



 

 

 
1.12. Allocation of Registration Opportunities. In any circumstance in which all of the Registrable 

Securities and other shares of Common Stock of the Company (including shares of Common Stock 

issued or issuable upon conversion of shares of any currently unissued series of Preferred Stock of the 

Company) with registration rights (the “Other Shares”) requested to be included in a registration on 

behalf of the Holders or other selling shareholders cannot be so included as a result of limitations of 

the aggregate number of shares of Registrable Securities and Other Shares which may be so included, 

the number of shares of Registrable Securities and Other Shares which may be included shall be 

allocated first to the Holders pro rata based on the number of shares of Registrable Securities held by 

each, and second to holders of Other Shares (including Holders) pro rata based on the number of shares 

of Other Shares held by each (on an as converted basis); provided, however, that, if any Holder does 

not request inclusion of the maximum number of shares of Registrable Securities allocated to him or 

her pursuant to the above-described procedure, the remaining portion of his or her allocation shall be 

reallocated first among those requesting Holders with respect to their shares of Registrable Securities 

and second among holders of Other Shares (including Holders) and this procedure shall be repeated 

until all of the shares of Registrable Securities and Other Shares that may be included in the 

registration on behalf of the Holders and other selling shareholders have been so allocated. The 

Company shall not limit the number of Registrable Securities to be included in a registration pursuant 

to this Agreement (i) in order to include shares held by shareholders with no registration rights or to 

include stock issued prior to the date of this Agreement, other than to the Holders, or any other shares 

of stock issued to employees, officers, directors or consultants pursuant to the Company's equity 

incentive plans, or (ii) with respect to registrations under Sections 1.2 and 1.5 hereof, in order to 

include in such registration securities registered for the Company's own account. 
 

1.13. Restriction on Subsequent Registration Rights. After the date of this Agreement, the Company 

shall not, without prior written consent of the Holders of a majority of the Registrable Securities, enter 

into any agreement with any Holder or prospective Holder of any securities of the Company that would 

grant such Holder registration rights senior to those granted to the Holders hereunder. 
 

1.14. Delay of Registration. No Holder shall have any right to take any action to restrain, enjoin or 

otherwise delay any registration as the result of any controversy that might arise with respect to the 

interpretation or implementation of this Section 1. 
 

1.15. Termination of Registration Rights. The right of any Holder to request registration or inclusion 

in any registration pursuant to this Section 1 shall terminate on the ____________ anniversary of the 

closing of the Company's sale of its Common Stock in an underwritten public offering under the Act at 

a per share public offering price of at least $____________(as appropriately adjusted for stock splits, 

recapitalizations, combinations and the like) for an aggregate public offering price of not less than 

$____________; provided that, with respect to any Holder of less than two percent (2%) of the 

Company's outstanding stock, the right of any such Holder to request registration or inclusion in any 

registration pursuant to this Section 1 shall terminate at such earlier time as any such Holder shall be 

able to sell all shares of Registrable Securities held or entitled to be held upon conversion by such 

Holder under Rule 144 during any 90-day period. 
 

1.16. Limitations on Disposition. Each Investor agrees not to make any disposition of any Shares or 

Registrable Securities unless and until the transferee has agreed in writing for the benefit of the 

Company to be bound by this Section 1.16 provided and to the extent this Section is then applicable, 

and: 
 

(a) there is then in effect a registration statement under the Securities Act covering such proposed 

disposition and such disposition is made in accordance with such registration statement; or 
 

(b) (i) such Investor shall have notified the Company of the proposed disposition and shall have 

furnished the Company with a detailed statement of the circumstances surrounding the proposed 



 

 

disposition, and (ii) if reasonably requested by the Company, such Investor shall have furnished the 

Company with an opinion of counsel, reasonably satisfactory to the Company that such disposition 

will not require registration of such shares under the Securities Act, provided that the Company will 

not require opinions of counsel for transactions made pursuant to Rule 144 except in unusual 

circumstances. 
 

Notwithstanding the foregoing, no such registration statement or opinion of counsel shall be necessary 

for a transfer which complies with all applicable federal and state securities laws by an Investor (i) that 

is a partnership to its partners or former partners in accordance with their partnership interests, (ii) that 

is a corporation to its shareholders in accordance with their equity interests therein or (iii) to family 

members of an Investor or a trust for the benefit of an individual Investor or family member thereof, 

provided in each case that the transferee agrees to be bound by this Section 1.16. 
 

SECTION 2 Rights of First Refusal 
 

2.1. Rights of First Refusal. The Company hereby grants to each Investor, as long as the Investor 

holds at least ____________ shares of Registrable Securities (as appropriately adjusted for stock splits, 

recapitalizations, combinations and the like), the right of first refusal to purchase, pro rata, a portion of 

any New Securities (as defined in Section 2.1(a) below) that the Company, from time to time, may 

propose to sell and issue. Each Investor's pro rata share of the New Securities will be the ratio of (i) the 

number of shares of Common Stock issued and held, and issuable upon the conversion of the Shares 

then held, by such Investor as of the date of the Rights Notice (as defined below) to (ii) the total 

number of shares of Common Stock issued and held, and issuable upon the conversion of the Shares 

then held by all shareholders of the Company as of such date plus the total number of shares of 

Common Stock issuable upon exercise of all then-outstanding options, warrants and rights issued by 

the Company. This right of first refusal will be subject to the following provisions: 
 

(a) “New Securities” will mean any shares of Common Stock or Preferred Stock of any kind of the 

Company, whether now or hereafter authorized; rights, options, or warrants to purchase said Common 

Stock or Preferred Stock and securities carrying any such right, option or warrant; and securities of any 

type whatsoever that are, or may become, convertible into said Common Stock or Preferred Stock, 

provided that “New Securities” will not include: (i) any shares of Common Stock or Preferred Stock of 

the Company that would be deemed “Excluded Shares” for purposes of paragraph _______ of Article 

IV of the Company's Restated Articles of Incorporation; (ii) securities issued in connection with the 

acquisition of another corporation by the Company by merger, consolidation, purchase of substantially 

all of the assets, or other reorganization as a result of which the Company owns more than fifty percent 

(50%) of the voting power of such corporation; or (iii) shares of the Company's Common Stock or 

Preferred Stock issued in connection with any stock split, stock dividend, recapitalization, 

reclassification or similar event. 
 

(b) If the Company proposes to issue New Securities, it will give each Investor that holds at least 

____________ shares of Registrable Securities (as appropriately adjusted for stock splits, 

recapitalizations, combinations and the like) written notice (the “Rights Notice”) of the Company's 

intention to do so, describing the New Securities, the price, and the general terms upon which the 

Company proposes to issue them. Each such Investor will have 15 days from the date of delivery of the 

Rights Notice to agree to purchase its pro rata share of such New Securities for the price and upon the 

general terms specified in the Rights Notice by giving written notice to the Company setting forth the 

quantity of New Securities to be purchased. 
 

(c) If any Investor fails to exercise in full its rights of first refusal hereunder, the Company will have 90 

days after the date of delivery of the Rights Notice to sell the New Securities that were not purchased 

by the Investor, at a price and upon general terms no more favorable to the purchasers thereof than the 

price and general terms specified in the Rights Notice. If the Company does not sell the New Securities 

within said 90 day period as provided in the preceding sentence, the Company will not thereafter issue 

or sell any of such New Securities without complying with the provisions of Section 2.1(b) above. 



 

 

 
(d) Termination. The rights of first refusal granted in this Section 2 shall not apply to, and shall 

terminate upon the earlier of, (i) the closing of the Company's sale of its Common Stock in an 

underwritten public offering with an aggregate public offering price of $____________ or more, or (ii) 

a sale of all or substantially all of the assets of the Company or a merger or consolidation of the 

Company with or into any other corporation or corporations in which the shareholders of the Company 

immediately prior to such event retain less than a fifty percent (50%) interest in the surviving entity. 
 

(e) Transfer of Right. The rights of first refusal of each Holder under this Section 2.1 may be 

transferred to the same parties subject to the same restrictions as any transfer of registration rights 

pursuant to Section 1.10. 
 

SECTION 3 Covenants of the Company 
 

The Company hereby covenants and agrees, so long as any Holder owns any Registrable Shares, as 

follows: 
 

3.1. Basic Financial Information. The Company will furnish the following reports to each Holder (so 

long as such Holder owns any Registrable Shares): 
 

(a) As soon as practicable after the end of each fiscal year of the Company, and in any event within 

ninety (90) days thereafter, a consolidated balance sheet of the Company and its subsidiaries, if any, as 

at the end of such fiscal year, and consolidated statements of income and sources and applications of 

funds of the Company and its subsidiaries, if any, for such year, prepared in accordance with generally 

accepted accounting principles consistently applied, setting forth in each case in comparative form the 

figures for the previous fiscal year, all in reasonable detail, and audited in each case by independent 

public accountants of national standing selected by the Company, and a Company prepared 

comparison to the Company's operating plan for such year. 
 

(b) As soon as practicable after the end of the first, second and third quarterly accounting periods in 

each fiscal year of the Company, and in any event within forty-five (45) days thereafter, an unaudited 

consolidated balance sheet of the Company and its subsidiaries, if any, as of the end of each such 

quarterly period, and unaudited consolidated statements of income and statements of cash flows of the 

Company and its subsidiaries, if any, for such period and for the current fiscal year to date, prepared in 

accordance with generally accepted accounting principles consistently applied and setting forth in 

comparative form the figures for the corresponding periods of the previous fiscal year and to the 

Company's operating plan then in effect and approved by its Board of Directors, subject to changes 

resulting from normal year-end audit adjustments, all in reasonable detail and certified by the principal 

financial or accounting officer of the Company, except that such balance sheet need not contain the 

notes or the end-of-period adjustments required by generally accepted accounting principles. 
 

(c) From the date the Company becomes subject to the reporting requirements of the Exchange Act, 

and in lieu of the financial information required pursuant to Sections 3.1(a) and (b), copies of its 

annual reports on Form 10-K and its quarterly reports on Form 10-Q respectively. 
 

3.2. Additional Information and Rights. 
 

(a) The Company will permit any Investor, so long as such Investor (or its representative) owns at least 

____________ Shares, or such number of shares of Common Stock issued upon conversion of 

____________ or more Shares, or any combination thereof (as presently constituted and subject to 

subsequent adjustment for stock splits, stock dividends, reverse stock splits, recapitalizations and the 

like) (a “Significant Holder”) (or a representative of any Significant Holder), at such Investor's 

expense, to visit and inspect any of the properties of the Company, including its books of account and 

other records (and make copies thereof and take extracts therefrom), and to discuss its affairs, finances 



 

 

and accounts with the Company's officers and its independent public accountants, all at such 

reasonable times during normal business hours as any such person may reasonably request. 

Notwithstanding the foregoing, the Company shall not be obligated to permit any Significant Holder to 

visit and inspect the Company's properties more than once in any three-month period. 
 

(b) Until the earlier to occur of (x) the date on which the Company is subject to the reporting 

requirements of Sections 13(a) or 15(d) of the Exchange Act, or (y) the date on which quotations for 

the Common Stock of the Company are reported by the automated quotations systems operated by the 

National Association of Securities Dealers, Inc., or by an equivalent quotations system, the Company 

will deliver the reports described below in this Section 3.2 to each Significant Holder: 
 

(i) As soon as practical after the end of each month and in any event within thirty (30) days thereafter 

copies of any financial reports or statements for the Company and for its subsidiaries, if any, that the 

Company actually prepares for internal use or for other purposes, including but not limited to any 

statements of income and sources and applications of funds of the Company and its subsidiaries, 

together with any comparisons of such statements to the corresponding periods of the prior fiscal year 

and to the Company's operating plan then in effect and approved by its Board of Directors; provided, 

however, that this Section 3.2(b)(i) shall not be construed to require the Company to create reports that 

it would not otherwise create as part of its monthly analysis of the Company's business or as otherwise 

required by its Board of Directors. 
 

(ii) Annually (but in any event at least thirty (30) days prior to the commencement of each fiscal year 

of the Company) the financial plan of the Company, in such manner and form as approved by the 

Board of Directors of the Company, which financial plan shall include a projection of income and a 

projected cash flow statement for such fiscal year and a projected balance sheet as of the end of such 

fiscal year. Any material changes in such financial plan shall be submitted as promptly as practicable 

after such changes have been approved by the Board of Directors of the Company. 
 

(iii) With reasonable promptness, but without unduly interfering with the Company's business, such 

other information and data with respect to the Company and its subsidiaries as any such person may 

from time to time reasonably request. 
 

(iv) As soon as practicable after transmission or occurrence and in any event within ten (10) days 

thereof, copies of any reports or communications delivered to any class of the Company's security 

holders or broadly to the financial community, including any filings by the Company with any 

securities exchange, the Commission or the National Association of Securities Dealers, Inc. 
 

(c) The provisions of Section 3.1 and this Section 3.2 shall not be in limitation of any rights which any 

Holder or Significant Holder may have with respect to the books and records of the Company and its 

subsidiaries, or to inspect their properties or discuss their affairs, finances and accounts, under the laws 

of the jurisdictions in which they are incorporated. 
 

3.3. Board of Directors. Immediately following the execution of this Agreement and at all times 

thereafter until the time of effectiveness of its initial public offering as defined in Section 1.2 above, 

the Company shall take all appropriate actions to fix and maintain a Board of Directors of no more 

than ____________ (_______) persons. The makeup of the Board of Directors immediately following 

the execution of this Agreement shall be ______________________, ______________________, 

______________________, ______________________, ______________________ and 

______________________. The Investors agree that upon the death or resignation of 

______________________, ______________________ or ______________________ as a Director of 

the Company, they will vote their Shares in favor of a nominee to fill such vacancy or vacancies only if 

each nominee therefor (i) has, in their reasonable judgment, significant business experience and (ii) 

does not serve as an officer or director of, or hold a controlling interest in, a direct competitor of the 

Company. 



 

 

 

Alternative: Long-Form Provision 
 

3.3. Agreement to Vote. The Investor hereby agrees on behalf of itself and any transferee or assignee 

of any shares of the Series A Preferred Stock, to hold all of the shares of Series A Preferred Stock 

registered in its name (and any securities of the Company issued with respect to, upon conversion of, 

or in exchange or substitution of the Series A Preferred Stock) (hereinafter collectively referred to as 

the “Series A Investor Shares”) subject to, and to vote the Series A Investor Shares at a regular or 

special meeting of stockholders (or by written consent) in accordance with, the provisions of Section 

3.3 of this Agreement. Each Founder, as a holder of Common Stock of the Company, hereby agrees on 

behalf of itself and any transferee or assignee of any such shares of Common Stock, to hold all of such 

shares of Common Stock and any other securities of the Company acquired by such Founder in the 

future (and any securities of the Company issued with respect to, upon conversion of, or in exchange 

or substitution for such securities) (the “Founder Shares”) subject to, and to vote the Founder Shares at 

a regular or special meeting of stockholders (or by written consent) in accordance with, the provisions 

of Section 3.3 of this Agreement. 
 

(a) Board Size. The holders of Series A Investor Shares and Founder Shares shall vote at a regular or 

special meeting of stockholders (or by written consent) their Votable Shares as defined below) to 

ensure that the size of the Board shall be set at five (5) directors; provided, however, that such Board 

size may be subsequently (i) increased in the event the Company receives aggregate net proceeds of 

$____________ in a subsequent financing or (ii) increased or decreased pursuant to an amendment of 

this Agreement in accordance with Section 4.3 hereof. 
 

(b) Election of Directors. In any and all elections of directors of the Company (whether at a meeting or 

by written consent in lieu of a meeting), each stockholder shall vote or cause to be voted all Votable 

Shares and otherwise use his, her or its respective best efforts to elect: (i) three (3) persons designated 

by the holders of Common Stock (the “Common Stock Nominees”) (which immediately after the 

Closing Date shall include ____________, ____________ and ____________); (ii) one (1) person 

designated by the holders of Series A Investor Shares (the “Series A Nominee”), provided that such 

Series A Nominee shall be subject to the reasonable approval by a majority of the holders of Common 

Stock, and provided, further, that such right may not apply in the event of any future round of 

financing if a minimum percentage of outstanding shares is specified as a requirement; (iii) one person 

designated by the holders of Common Stock, provided that such designee is an independent 

nonemployee, and provided, further, that such designee is reasonably approved by the holders of a 

majority of the Series A Investor Shares (unless such member has already been appointed to the Board 

of the Company prior to ______________________, in which case, no such approval shall be 

required). On the date hereof, the Common Stock Designees are ______________________, 

______________________ and ______________________, and the designee of the holders of 

Common Stock who is an independent nonemployee is ______________________. The Series A 

Nominee shall initially be ______________________. If any director shall resign, then the respective 

nominee(s) of that director shall designate a new director to fill the vacancy created by such resigning 

director. Furthermore, no party to this Agreement shall vote to remove any director designated under 

this Section 3.3 (b) by another party, except for bad faith, willful misconduct or, in the case of an 

employee of the Company, upon such person's termination of employment with the Company. 
“Votable Shares” shall mean and include any and all shares of Common Stock (including shares of 

Common Stock issuable upon conversion of the Series A Preferred Stock (the “Conversion Shares”)) 

and/or shares of capital stock of the Company including, without limitation, the Series A Preferred 

Stock, by whatever name called which carry voting rights (including voting rights which arise by 

reason of default) and shall include any shares now owned or subsequently acquired by a stockholder, 

however acquired, including without limitation shares of capital stock of the Company issued as a 

result of stock splits, stock dividends, recapitalization or other transactions affecting the Company's 

outstanding securities without receipt of consideration. 
 

(c) Removal; Election of Successors. If the Company receives a written notice that the Founders or 



 

 

holders of the Series A Investor Shares wish to remove a director designated by them, and elected 

pursuant to Section 3.3, each of the parties hereto agree to take such action as is necessary to call a 

special meeting of the stockholders of the Company (or effect a written consent in lieu thereof) for the 

purpose of effecting any such removal, and at such meeting (or in effecting such consent) each such 

party shall vote to accomplish said result. In the event that any director is removed or shall have 

resigned or become unable to serve, the parties who had the power to designate such director pursuant 

to Section 3.3(b) shall have the power to designate a person to fill such vacancy, whereupon, each of 

the parties hereto agree to take such action as is necessary to promptly elect such person to fill such 

vacancy (including, if necessary, calling a special meeting of the stockholders of the Company (or 

effecting a written consent in lieu thereof) and voting all Shares owned by the parties to accomplish 

such result). 
 

(d) Covenants of the Company. The Company agrees to use its best efforts to ensure that the rights 

granted hereunder are effective and that the parties hereto enjoy the benefits thereof. Such actions 

include, without limitation, the use of the Company's best efforts to cause the nomination and election 

of the directors as provided above. The Company will not, by any voluntary action, avoid or seek to 

avoid the observance or performance of any of the terms to be performed hereunder by the Company, 

but will at all times in good faith assist in the carrying out of all of the provisions of this Agreement 

and in the taking of all such actions as may be necessary, appropriate or reasonably requested by the 

holders of a majority of the outstanding voting securities held by the parties hereto assuming 

conversion of all outstanding securities in order to protect the rights of the parties hereunder against 

impairment. 
 

(e) No Liability for Election of Recommended Directors. Neither the Company, the Founders, the 

holders of the Series A Investor Shares nor any officer, director, stockholder, partner, employee or 

agent of such party, makes any representation or warranty as to the fitness or competence of the 

nominee of any party hereunder to serve on the Company's Board of Directors by virtue of such party's 

execution of this Agreement or by the act of such party in voting for such nominee pursuant to this 

Agreement. 
 

(f) Grant of Proxy. If any party hereto shall refuse to vote the Series A Investor Shares or the Founder 

Shares held by it as provided in this Agreement at any meeting of the stockholders of the Company, or 

shall refuse to give its written consent in lieu of a meeting, thereupon, without further action by such 

party, the President or any Vice President of the Company shall be, and hereby is, irrevocably 

constituted the attorney-in-fact and proxy of such party for the purpose of voting, and shall vote such 

shares at such meeting as provided in this Agreement, or give such consent, as the case may be. Should 

the provisions of this Agreement be construed to constitute the granting of proxies, such proxies shall 

be deemed coupled with an interest and are irrevocable for the term of this Agreement. 
 

(g) Specific Enforcement. It is agreed and understood that monetary damages would not adequately 

compensate an injured party for the breach of the provision of Section 3.3 to this Agreement by any 

other party, that this Agreement shall be specifically enforceable, and that any breach or threatened 

breach of this Agreement shall be the proper subject of a temporary or permanent injunction or 

restraining order. Further, each Party hereto waives any claim or defense that there is an adequate 

remedy at law for such breach or threatened breach. 
 

(h) Manner of Voting. The voting of shares pursuant to the provision of Section 3.3 to this Agreement 

may be effected in person, by proxy, by written consent, or in any other manner permitted by 

applicable law. 
 

(i) Reimbursement of Board. The Company shall reimburse members of the Board of Directors for 

reasonable travel and accommodation expenses which are properly incurred to attend meetings or 

committee meetings of the Board of Directors held outside the continental United States. 
 



 

 

(j) Audit and Compensation Committee. The Founders and the holders of the Series A Investor Shares 

shall cause their respective nominees to establish an audit and compensation committee and shall 

nominate at least one Founder, one representative designated by the Investor and one independent 

nonemployee board member; provided, however, that such committees shall only be established and 

such nominations be made if the creation of such committees are deemed necessary by the Board of 

Directors. 
 

3.4. Termination of Covenants. The covenants set forth in this Section 3 shall terminate and be of no 

further force and effect after the time of effectiveness of the Company's first firm commitment 

underwritten public offering registered under the Securities Act. 
 

3.5. Prompt Payment of Taxes, Etc. The Company will promptly pay and discharge, or cause to be 

paid and discharged, when due and payable, all lawful taxes, assessments and governmental charges or 

levies imposed upon the income, profits, property or business of the Company or any subsidiary; 

provided, however, that any such tax, assessment, charge or levy need not be paid if the validity 

thereof shall currently be contested in good faith by appropriate proceedings and if the Company shall 

have set aside on its books adequate reserves with respect thereto, and provided further, that the 

Company will pay all such taxes, assessments, charges or levies forthwith upon the commencement of 

proceedings to foreclose any lien which may have attached as security therefor. The Company will 

promptly pay or cause to be paid when due, or in conformance with customary trade terms or 

otherwise in accordance with policies related thereto adopted by the Company's Board of Directors, all 

other indebtedness incident to operations of the Company. 
 

3.6. Maintenance of Properties and Lease. The Company will keep its properties and those of its 

subsidiaries in good repair, working order and condition, reasonable wear and tear excepted, and from 

time to time make all needful and proper repairs, renewals, replacements, additions and improvements 

thereto; and the Company and its subsidiaries will at all times comply with each material provision of 

all leases to which any of them is a party or under which any of them occupies property if the breach of 

such provision might have a material and adverse effect on the condition, financial or otherwise, or 

operations of the Company. 
 

3.7. Insurance. Except as otherwise decided in accordance with policies adopted by the Company's 

Board of Directors, the Company will keep its assets and those of its subsidiaries which are of an 

insurable character insured by financially sound and reputable insurers against loss or damage by fire, 

explosion and other risks customarily insured against by companies in the Company's line of business, 

and the Company will maintain, with financially sound and reputable insurers, insurance against other 

hazards and risks and liability to persons and property to the extent and in the manner customary for 

companies in similar businesses similarly situated. 
 

3.8. Accounts and Records. The Company will keep true records and books of account in which full, 

true and correct entries will be made of all dealings or transactions in relation to its business and affairs 

in accordance with generally accepted accounting principles applied on a consistent basis. 
 

3.9. Independent Accountants. The Company will retain independent public accountants of 

recognized national standing who shall certify the Company's financial statements at the end of each 

fiscal year. In the event the services of the independent public accountants so selected, or any firm of 

independent public accountants hereafter employed by the Company are terminated, the Company will 

promptly thereafter notify the Holders and will request the firm of independent public accountants 

whose services are terminated to deliver to the Holders a letter from such firm setting forth the reasons 

for the termination of their services. In the event of such termination, the Company will promptly 

thereafter engage another firm of independent public accountants of recognized national standing. In 

its notice to the Holders the Company shall state whether the change of accountants was recommended 

or approved by the Board of Directors of the Company or any committee thereof. 
 



 

 

3.10. Compliance with Requirements of Governmental Authorities. The Company and all its 

subsidiaries shall duly observe and conform to all valid requirements of governmental authorities 

relating to the conduct of their businesses or to their properties or assets. 
 

3.11. Maintenance of Corporate Existence, Etc. The Company shall maintain in full force and effect 

its corporate existence, rights and franchises and all licenses and other rights in or to use patents, 

processes, trademarks, trade names or copyrights owned or possessed by it or any subsidiary and 

deemed by the Company to be necessary to the conduct of their business. 
 

3.12. Proprietary Information and Inventions Agreements. The Company will cause each person 

now or hereafter employed by it or any subsidiary with access to confidential information to enter into 

a proprietary information and inventions agreement substantially in the form approved by the Board of 

Directors. 
 

3.13. Employee and Other Stock Arrangements. The Company will not, without the approval of the 

Board of Directors, issue any of its capital stock, or grant an option or rights to subscribe for, purchase 

or acquire any of its capital stock, to any employee, consultant, officer or director of the Company or a 

subsidiary. Each acquisition of any shares of capital stock of the Company or any option or right to 

acquire any shares of capital stock of the Company by an employee, officer or director of the Company 

will be conditioned upon the execution and delivery by the Company and such employee, officer or 

director of an agreement substantially in a form approved by the Board of Directors of the Company. 
 

3.14. Transactions with Affiliates. The Company shall not, without the approval of a majority of the 

disinterested members of the Company's Board of Directors, engage in any loans, leases, contracts or 

other transactions with any director, officer or key employee of the Company, or any member of any 

such person's immediate family, including the parents, spouse, children and other relatives of any such 

person, on terms less favorable than the Company would obtain in a transaction with an unrelated 

party, as determined in good faith by the Board of Directors. 
 

3.15. Audits by Investors. Investors holding a majority of the Shares shall have the right, through 

independent certified public accountants retained at their expense, to audit the books and records of the 

Company. At such Investors' request the Company shall provide an employee to assist in such audit. 
 

3.16. Reservation of Common Stock. The Company will at all times reserve and keep available, 

solely for issuance upon conversion of the Shares, at least that number of shares of Common Stock 

issuable from time to time upon conversion of the Shares. 
 

3.17. Qualified Small Business. The Company will use reasonable efforts to comply with the 

reporting and record keeping requirements of Section 1202 of the Internal Revenue Code of 1986, as 

amended, and any regulations promulgated thereunder. 
 

SECTION 4 Miscellaneous 
 

4.1. Governing Law. This Agreement shall be governed in all respects by the laws of the State of 

______________________, as if entered into by and between ______________________ residents 

exclusively for performance entirely within ______________________. 
 

4.2. Successors and Assigns. Except as otherwise expressly provided herein, the provisions hereof 

shall inure to the benefit of, and be binding upon, the successors, assigns, heirs, executors and 

administrators of the parties hereto. 
 

4.3. Entire Agreements Amendment; Waiver. This Agreement (including the Exhibits hereto) 

constitutes the full and entire understanding and agreement between the parties with regard to the 

subjects hereof and thereof. Neither this Agreement nor any term hereof may be amended, waived, 
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discharged or terminated, except by a written instrument signed by the Company and the holders of at 

least fifty percent (50%) of the Registrable Shares and any such amendment, waiver, discharge or 

termination shall be binding on all the holders of Registrable Securities, but in no event shall the 

obligation of any holder of Registrable Securities hereunder be materially increased, except upon the 

written consent of such holder of Registrable Securities. 
 

4.4. Notices, Etc. All notices and other communications required or permitted hereunder shall be in 

writing and shall be mailed by United States first-class mail, postage prepaid, or delivered personally 

addressed by hand or special courier (a) if to a Holder, as indicated on the list of Holders attached 

hereto as Exhibit A, or at such other address as such Investor or permitted assignee shall have 

furnished to the Company in writing, or (b) if to the Company, at 

_________________________________________________________, attention: Chief Executive 

Officer, or at such other address as the Company shall have furnished to each holder in writing. All 

such notices and other written communications shall be effective (i) if mailed, five (5) days after 

mailing and (ii) if delivered, upon delivery. 
 

4.5. Delays or Omissions. No delay or omission to exercise any right, power or remedy accruing to 

any Holder, upon any breach or default of the Company under this Agreement shall impair any such 

right, power or remedy of such Holder nor shall it be construed to be a waiver of any such breach or 

default, or an acquiescence therein, or of or in any similar breach or default thereafter occurring; nor 

shall any waiver of any single breach or default be deemed a waiver of any other breach or default 

theretofore or thereafter occurring. Any waiver, permit, consent or approval of any kind or character on 

the part of any Holder of any breach or default under this Agreement or any waiver on the part of any 

Holder of any provisions or conditions of this Agreement must be made in writing and shall be 

effective only to the extent specifically set forth in such writing. All remedies, either under this 

Agreement or by law or otherwise afforded to any Holder, shall be cumulative and not alternative. 
 

4.6. Rights; Separability. Unless otherwise expressly provided herein, a Holder's rights hereunder are 

several rights, not rights jointly held with any of the other Holders. In case any provision of the 

Agreement shall be invalid, illegal or unenforceable, the validity, legality and enforceability of the 

remaining provisions shall not in any way be affected or impaired thereby. 
 

4.7. Information Confidential. Each Holder acknowledges that the information received by them 

pursuant hereto is confidential and for its use only on behalf of the Company, and it will not use such 

confidential information in violation of the Exchange Act or reproduce, disclose or disseminate such 

information to any other person (other than its partners, parent, subsidiaries, employees or agents 

having a need to know the contents of such information, and its attorneys), except in connection with 

the exercise of rights under this Agreement, unless the Company or some other party other than the 

Holder has made such information available to the public generally, or such Holder is required to 

disclose such information by a governmental body (or order thereof) or pursuant to any law, statute, 

rule or regulation. 
 

4.8. Titles and Subtitles. The titles of the paragraphs and subparagraphs of this Agreement are for 

convenience of reference only and are not to be considered in construing this Agreement. 
 

4.9. Counterparts. This Agreement may be executed in any number of counterparts, each of which 

shall be an original, but all of which together shall constitute one instrument. 
 

4.10. Expenses. If any action at law or in equity is necessary to enforce or interpret the terms of this 

Agreement, the prevailing party shall be entitled to reasonable attorneys' fees, costs and necessary 

disbursements in addition to any other relief to which such party may be entitled. 
 

4.11. Aggregation of Stock. All shares of Registrable Securities held or acquired by affiliated entities 

or persons shall be aggregated together for the purpose of determining the availability of any rights 



 

 

under this Agreement. 
 

4.12. Legend on Share Certificates. Each certificate representing any Shares or Registrable Securities 

shall be endorsed by the Company with a legend reading substantially as follows: 
 

The shares evidenced hereby are subject to an Investor's Rights Agreement, dated 

______________________, by and among the Issuer and the Investors (as defined therein) (the 

“Agreement”) (a copy of which may be obtained upon written request from the issuer), and by 

accepting any interest in such shares the person accepting such interest shall be deemed to agree to and 

shall become bound by all the provisions of the Agreement. 
 

IN WITNESS WHEREOF, the parties have executed this Agreement as of the date and year, first 

above written. 
Company: 
Shareholders: 
_____________________________________________ 
_____________________________________________ 

 

 By:  

    

 ____________________  

 ____________________  

 ____________________  

 ____________________  

    

 By:  

    

 Its:  

 Address:  

 
EXHIBIT A List of Holders of Registrable Securities 

 
_____________________________________________ 

 
_____________________________________________ 

 
_____________________________________________ 

 
Notes:    

 

Venture capital investors will almost always be provided with certain rights and benefits as an inducement 

for them to enter into the transaction. For example, the investors will have the right to receive financial and 

other information regarding the company, and typically will receive rights as to the registration of their 

shares under the Securities Act for resale to the public. In addition, the investors will generally be the 

beneficiaries of the certain affirmative and negative covenants with respect to the composition of the board 

of directors, employee arrangements, and various fundamental company actions. In all, these investor rights 

comprise a significant component of the documentation in the financing transaction. There are a variety of 

approaches which can be taken in drafting the investors' rights provisions. For example, all such rights can 

be included in the main investment agreement along with the company's representations and warranties and 



 

 

the conditions to closing. However, in those cases where it is anticipated that the company will be 

completing two or more financing transactions over some period of time, it has now become customary to 

place all, or a portion, of these investors' rights into separate agreements. One method that is frequently 

used is a separate form of registration rights agreement, which include the investors' registration rights and, 

in most cases, the procedures which the investors must follow in order to transfer their securities.  It is also 

common to move all the investors' rights (i.e., registration rights, information rights, etc.) into what is 

referred to as an “Investors' Rights Agreement.”  

 

As a general matter, the actual placement of the rights has very little legal effect. However, there may well 

be some practical advantages to using an Investors’ Rights Agreement. For example, using a 

separate agreement makes it easier to ensure that all the corresponding rights of various groups of investors 

with respect to financial information and registration are consistent and are not in conflict with one another. 

Whenever there is a new round of outside financing, the rights given to the new investors can be integrated 

with the existing rights simply by amending the agreement, thereby placing all of the rights into one master 

document. If an Investors' Rights Agreement is not used at the outset, each prior investment agreement will 

need to be amended. 

 

Although the use of an Investors' Rights Agreement will reduce the number of operative agreements under 

which the company must operate, it usually does not eliminate the need to obtain the consent of prior 

investors to include any new investors, unless the agreement specifically calls for subsequent amendments 

without new consents for the limited purpose of adding new investors on a pari passu basis. Since new 

rounds of financing will generally raise issues regarding control and voting power among the various 

groups of investors, it is common to find that there will be a need to revised and amend some of the actual 

substantive terms of the Investors' Rights Agreement (e.g., percentage of the investors that may trigger a 

demand registration) whenever there is a new financing. 

 

The drafting of the Investors' Rights Agreement requires attention to provisions in other documents relating 

to the financing.  For example, provisions relating to election of directors, as well as to the rights of 

investors to vote with respect to certain fundamental corporate actions, must be coordinated with parallel 

provisions included in the company's charter documents (i.e., articles or certificate of incorporation, 

bylaws) and in any voting agreements to which the parties are subject.  In addition, covenants may refer to 

other agreements typically used by the company, such as employee stock purchase agreements and 

proprietary information agreements. 

 

_____ 
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